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From  "  The  Times j"  Dec.  12,  1867. 

BISHOP  KEN'S  CHRISTIAN  YEAR/  publiihed  by  Mr.  Pickering, 
is  an  exquifite  edition  of  a  book  which  would  haye  been  welcome  in 
any  ihape.  We  are  all  familiar  with  the  beautiful  Morning  and  Evening 
Hymna  which,  originally  compofed  for  the  boys  of  Wincheller  College, 
ha?e  contributed  even  more  than  hit  virtues  to  immortalize  the  name  of 
the  exemplary  Bifliop.  But  comparatively  few,  perhaps,  are  acquainted 
with  that  feries  of  poems  on  all  the  chief  feftivals  of  the  Chriftian  year  by 
which  Keblc*s  great  work  was  anticipated  in  the  laft  century.  The  book,  in-  * 

deed,  is  opportunely  publiihcd  while  the  memory  of  Keble  is  ftill  freih,  for  \ 

it  can  hardly  be  doubted  that  it  muft  have  exercifed  a  great  influence  on  [ 

Keblc*8  mind.     Apart  from  the  general  idea,  one  is  ftruck  with  pnecifely  1 

the  fame  tone  of  devotional  thought  which  is  the  charadteriftic  of  the 
favourite  "  Chriftian  Year  *'  of  the  prefent  generation.     One  cannot  but  « 

think,  indeed,  that  Keble  received  the  fuggeition  of  fbme  even  of  his  me-  } 

lodies  from  the  ftrains  of  Ken.  The  earlier  hymns  are  not  without  fbme 
of  the  quaintnefs  of  the  day,  but  they  are  not  on  that  account  the  lefs 
natural}  indeed,  to  our  mind,  they  are  fometimes  even  more  natural. 
They  are  full  of  beautiful  thoughts,  beautifully  exprefTed.  The  book  is 
handfomely  printed  on  a  fine  page  with  an  elegant  border,  and  to  any  one  who 
can  appreciate  a  really  artiflic  book  it  will  have  a  greater  charm  than  many 
more  gaudy  and  more  pretentious  volumes.  We  could  wifh  that  Chrift- 
mas  books  were  more  often  of  this  charadler.  Thev  would  be  all  the  more 
valuable  as  prefents,  if  their  infide,  as  well  aa  their  outfide,  were  of  more  ' 

permanent  worth." 
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The  Pall  Mall  Gazette, 

"  It  is  a  praifeworthy  colledion,  and  one  that  is  likely  to  find  the  favour 
itdcfcrvcs." 

The  Guardian, 

"The  laft  claimant  on  our  attention  is  a  very  attradive  edition  of 
Good  Biihop  Ken*8  <  Chriftian  Year.*  It  is  not,  and  it  ihould  not  be,  full 
of  elaborate  defigns  within,  and  outfide  gorgeous  with  gold  and  colour — a 
piece  of  oftentatious  worldlinefs,  fuch  as  the  fimple-minded  Bifliop  might 
not  have  liked  to  touch.  It  is  plainly  but  ftrongly  bound  ;  the  paper  ii 
good  without  being  as  fmooth  as  glafs  or  as  thick  as  cardboard  ;  and  the 
text,  which  is  printed  in  a  (lightly  old-fa(hioned  type,  is  furrounded  by  em- 
blematic borders,  of  which  the  lines,  like  thofe  of  French  illuminations 
juft  before  the  Renaiffance,  often  cannot  make  up  their  minds  whether  to 
be  ftifFor  flowing.  What  i«  the  meaning  of  the  emblems  or  of  the  initials 
which  are  frequently  interwoven  with  the  defigns,  we  cannot  prefume  to 
fay  :  there  is  no  room  for  doubting  that  they  gird  in  moft  becomingly  thefe 
chara£leriftic  poems — fo  quaint,  yet  fo  unaffe^ed ;  fo  gentie,  yet  fo  free 
from  effeminacy  j  fo  glowing  to  the  core  with  the  fire  of  genuine  devo- 
tion.'* 

The  Literary  Churchman. 

*'  Few  handfomer  or  more  elegantly  got  up  volumes  have  come  before  us 
than  thb  colledlion  of  Bifhop  Ken's  Poems,  from  which  it  is  faid  that  ourown 
John  Keble  derived  the  idea  of  his  now  world-famous*  Chriftian  Year.*  Itii 
admirably  printed,  on  good  paper,  and  with  ornamental  bordersof  very  chafte 
and  pleafing  defigns.  As  to  the  poems  themfelves,  they  make  one  feel  very 
ftrongly  how  time  will  alter  the  ftyle  and  outward  form  of  literary  expief- 
fion  even  while  the  bafis  of  thought  and  feeling  remains  the  fame.  People 
will  not  be  buying  a  mere  ditto  of  our  *  Chriftian  Year*  in  obtaining  this 
*  Chriftian  Year  *  of  a  paft  century,  even  though  it  may  have  fuggefted  its 
fucceflfor.  Expanfion,  not  concentration,  was  the  rule  then  ;  and  the  ob- 
jed  would  feem  to  be  to  turn  a  thought  round  and  round  and  look  at  it 
on  every  fide  j  not  to  ihoot  it  into  the  reader*8  mind  by  one  keen  phrafe 
in  which  it  remains  embalmed  for  ever.  . .  .  We  may  fafely  fay  that^every 
page  bears  the  mark  of  that  thoughtful  tender  reverence  which  we  all  of  us 
affociate  with  the  name  of  Bifhop  Ken.  We  may  aifo  add  that  the  volume 
will  not  be  without  its  ufe  in  bearing  teftlmony  to  the  do^rines  of  the 
Keble  of  the  feventeenth  century.  Ken  was  Keble's  theological,  quite  as 
much  as  his  poetical,  precurfor;  while  the  faA  that  Ken  was  one  of  thofe 
who  refifted  the  Romanizing  of  James  II.  fhows  that  he  had  no  Roman- 
izing tendencies  of  his  own.** 

The  Church  Times. 

**This  exceedingly  handfome  volume,  in  all  the  luxury  of  toned  paper, 
old-faced  type,  and  with  each  page  fet  in  gracefully  defigned  cinque>cento 
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borders,  is  a  fitting  memorial  of  one  of  the  laft  worthies  of  the  EngliOi 
Church  whofe  name  is  likely  to  be  added  at  fome  future  day  to  the  Kalen- 
dar  of  her  Saints.  .  .  There  b  always  thought  in  the  good  Biihop's  lines ; 
and  befides  their  unfailing  devoutneis,  they  often  have  a  beauty  of  their 
own  which  cultivated  readers  will  not  ^il  to  appreciate.  One  of  the  beft 
examples  of  this  quiet  grace  will  be  found  in  the  paraphrafe  of  the  Beati- 
dtudes  given  under  the  Fifteenth  Sunday  after  Trinity.  He  is  not  a  poet 
from  whom  we  can  feledt  a  feparate  paffage  and  hold  it  up  as  a  good  ex- 
ample of  his  beft  ftyle,  becaufe  the  train  of  meditation  is  fo  clofely  carried 
on,  and  its  difFufenefs  is  To  great  that  a  brief  quotation  would  give  no  more 
idea  of  his  real  merits  than  a  fingle  brick  fuggefts  of  the  plan  of  the  build- 
ing whence  it  is  taken.  We  muft  rather,  then,  refer  our  readers  to  the 
book  itfelf,  which  deferves  their  attention  for  various  reafons,  literary  and 
religious/* 

The  Church  News. 

''The  publication  of  thefe  poems  of  Bifhop  Ken  is  exceedingly  oppor- 
tune. His  writings  poflefs  at  the  prefent  time  a  value  and  importance 
greater  than  they  have  ever  yet  pofl'efl*ed,  for  his  loyalty  to  the  Church  of 
England  cannot  be  queftioned  by  the  moft  captious.  He  was  one  of  the 
feven  bifhops  committed  to  the  Tower  by  King  James  the  Second  for  re- 
fufing  to  read  'The  Declaration.*  And  he  was  moft  adive  in  his  endea- 
vours to  combat  the  deiign  of  the  fame  monarch  to  eftablifh  the  Roman 
Church  in  England.  Added  to  this,  he  was  an  immediate  fucceftbr  of 
thofe  who  reconftru^ed  the  Book  of  Common  Prayer  in  1662,  and  cannot 
but  have  been  acquainted  with  what  they  underftood  to  be  included  and 
expreiTed  by  thofe  formularies.  .  .  .  Bifhop  Ken*s  Hymns  have  been  ufed 
by  thofe  even  who  are  outfide  the  pale  of  the  Church.  Two  at  leaft,  the 
Morning  and  Evening  Hymns,  have  been  for  a  century  paft  included  with 
Tate  and  Brady  in  the  fame  cover  with  our  Prayer  Books.  The  prefent 
publication  is  the  bandfomeft  gift  book  of  the  feafon,  and  is  fuitable  alfo  as 
a  marriage  or  confirmation  gift  book  ;  each  page  is  ornamented  by  a  very 
elegant  arabefque  woodcut  border,  in  the  ftyle  of  Geoffrey  Tory." 

Church  Opinion, 

**  We  therefore  have  great  pleafure  in  commending  to  our  readers*  no- 
tice the  handfome  edidon  of  this  firft  '  Chriftian  Year,*  juft  published,  as  a 
fuitable  marriage  or  confirmadon  gift-book,  by  Mr.  Pickering,  to  whofe 
fiithcr  we  owe  Co  many  valuable  reprints.  The  hymns,  or  poems,  as  fome 
of  them  would  be  more  properly  ftyled,  are  full  of  that  devotion  to  a  holy  - 
life  which  was  one  of  the  moft  ftriking  features  in  the  Biihop*s  charadter, 
while  his  words  on  the  many  important  fubjeds  on  which  he  treats  will  be 
received  with  ftill  deeper  intereft  at  the  prefent  dme  when  it  b  remembered 
that  h«  was  one  of  the  feven  biftiops  who  refufed  to  read  the  famous '  De- 
claration* of  James  II. 

^  The  book  is  very  handfomely  printed,  each  page  having  a  border  in 
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the  ftylc  of  Geoffrey  Tory ;  while  for  the  benefit  of  thofc  readers  who 
merely  wiih  for  the  text  without  the  ornament,  a  fmaller  and  cheaper 
edition  has  been  iflued.  The  language,  as  might  be  expe^ed,  is  quaint,  but 
this  only  makes  it  more  attraftivc,  and  we  are  confident  that  all  who 
poflefs  the  works  of  George  Herbert  and  John  Keble  >%ill  be  glad  to  add 
to  their  ftore  the  <  Chriftian  Year '  of  Bi(hop  Ken.*' 

The  Churchman, 

"  It  u  well  worthy  to  be  one  of  the  devotional  books  of  every  church- 
man— and  we  would  engage  that  any  one  who  adds  it  to  his  or  her  tray 
of  fuch  books,  will  find  after  a  year  or  fo,  that  it  has  won  a  claim  to  be 
very  near  and  dear  as  a  companion  through  the  Chriftian  feafons." 

The  Birmingham  yournal. 

**  Not  only  his  immortal  Morning  and  Evening  Hymns,  but  all  the 
others  fo  fweetly  aiTociated  with  the  Church  feafons  of  the  year,  and  which 
fuggefted  to  Keble  his  univerfally  popular  '  Chriftian  Year,*  are  carefully 
and  taftefuUy  reproduced.  To  fome  modern  taftes,  fpoiled  by  the  fmooth, 
effeminate  lines  of  modern  days,  fome  of  the  good  Bifliop's  verfes  may  feem 
harih  and  rude ;  but  as  examples  of  mafculine  Englifli,  of  lofty  Chriftian 
feeling,  of  great  poetic  power,  thefe  hymns  of  Biihop  Ken  well  defcrve  all 
praife.  .  .  .  Mr.  Pickering,  the  publisher,  has  Ihown  himfelf  worthy  of 
the  Aldine  laurels  which  his  father  won,  by  producing  a  negle&ed  Church 
claffic  in  fo  appropriate  and  admirable  a  form.** 


The  late  John  Keble  on  Ken^s  Poetical  Works 
in  the  "  ^arterly  Review.'^ 

**  The  fimple  and  touching  devoutnefs  of  many  of  Bifliop  K.en*8  lyrical 

effufions  has  been  unregarded Whoever  in  earneft  loves  his  three 

well-known  hymns,  and  knows  how  to  value  fuch  unaffe^cd  ffrains  of 
poetical  devotion,  will  find  his  account  in  turning  over  his  four  volumes. 

half  narrative  and  half  lyric,  and  all  avowedly  on  facred  fubjedls 

All  breathing  fuch  an  angelic  fpirit,  interfperfed  with  fuch  pure  and  bright 
touches  of  poetry,  that  fuch  a  reader  as  we  have  fuppofed  will  fcarcely  find 
in  his  heart  to  critidfe  them. 

'*  We  ihall  hardly  find,  in  all  ecclefiaftical  hiftory,  a  greener  fpot  than 
the  later  years  of  this  courageous  and  affectionate  paftor  ;  perfecuted  alter- 
nately by  both  parties,  and  driven  firom  hb  ftation  in  his  declining  age,  yet 
finging  on,  with  unab«ted  cheerfulDefs,  to  the  laft." 
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In  this  Edition  the  alterations  which  have 
taken  place  in  the  Law  since  the  publica- 
tion of  the  last  Edition  have  been  incor- 
porated in  the  Text. 


Sf  Stone  Buildings,  Lincoln's  Inn, 
Oct,  1866. 


PREFACE 

TO    THE    FIRST    EDITION. 


The  following  pages  are  intended  as  supplementary 
to  the  author's  "  Principles  of  the  Law  of  Real 
Property/'  At  the  time  when  that  work  was 
written,  the  plan  of  the  present  treatise  was  not 
matured,  and  a  chapter  "  On  Personal  Property 
and  its  Alienation"  was  inserted  in  that  work.  The 
contents  of  that  chapter  will  be  found  interspersed 
in  parts  of  the  present  volume ;  and  should  a  second 
edition  of  the  "  Principles  of  the  Law  of  Real  Pro- 
perty" be  called  for,  it  is  the  author's  intention  to 
omit  that  chapter  of  his  former  work,  and  to  supply 
its  place  by  some  further  remarks  on  such  ele- 
mentary  parts  of  the  law  of  real  property  as  may 
appear  to  have  been  but  slightly  touched  upon 
before.  The  very  &vourable  reception  which  the 
author's  work  on  the  law  of  real  property  has  met 
with  from  the  profession  has  encouraged  him  to 
undertake  in  the  present  work,  a  task,  he  believes. 
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hitherto  unattempted :  for  it  is  singular  that,  not- 
withstanding the  rapid  growth  and  now  enormous 
value  of  personal  property  in  this  country,  no  treatise 
has  yet  appeared  having  for  its  object  the  intro- 
duction of .  the  student  in  conveyancing  to  that 
lai^e  and  increasing  portion  of  his  study  and  prac- 
tice which  comprises  the  law  relating  to  such  pro- 
perty. As  to  real  property,  he  may  take  his  choice 
amongst  three  or  four  publications,  all  having  the 
same  object  of  facilitating  his  studies ;  but  the  law 
of  personal  property,  though  sufficiently  treated  of 
in  all  that  relates  to  it  as  purely  mercantile,  has  not 
yet  had  any  elementary  treatise  on  its  principles, 
so  far  as  they  affect  the  practice  of  conveyancing. 
The  present  work  is  an  attempt  to  supply  this 
deficiency,  and,  in  conjunction  with  the  author's 
"  Principles  of  the  Law  of  Real  Property,"  to  afford 
the  student  a  brief  and  simple  introduction  to  the 
whole  system  of  modem  conveyancing.  The  no- 
velty of  the  attempt  has,  however,  increased  the 
difficulty  of  the  task.  The  author  has  endeavoured 
proportionably  to  increase  his  diligence  and  care. 
He  can,  however,  scarcely  hope  to  ftave  escaped  all 
errors.  And  here  he  would  caution  the  student 
against  too  implicit  a  reliance  on  the  dicta  of  text 
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books.  Elementary  books  cannot  from  their  nature 
be  completely  accurate.  As  helpers  to  more  perfect 
knowledge,  they  may  be  most  valuable.  But  it 
would  be  as  great  a  mistake  for  a  student  to  remain 
satisfied  with  his  knowledge  of  a  text  book,  as  for 
an  author  to  compress  into  an  elementary  work  all 
that  could  possibly  be  said  on  the  subject. 


7.  New  Square,  Lincoln's  Inn, 
2»rd  May,  1848. 
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LAW  OF  PERSONAL  PROPEETT. 


INTRODUCTORY  CHAPTER. 

OF  THE  SUBJECTS  AND  NATURE  OF  PERSONAL 
PROPERTY. 

The  English  law  of  property  is  divided  into  two  great  Real  and  per- 
branches^ — ^the  law  of  real  property,  and  the  law  of  per-  «>n*l  Property, 
sonal  property.     The  feudal  rules,  which  respected  the 
holding  and  culture  of  land,  were  the  elements  of  the 
common  law  of  real  property ;  the  rules  relating  to  the 
disposition  of  goods  were  the  origin  of  the  law  of  per- 
sonal property.     Such  property  was  anciently  of  Uttle 
importance,  and  its  laws  were  consequently  few  and 
simple.     It  did  not,  however,  escape  the  ecclesiastical 
influence  which  spread  so  widely  in  the  middle  ages; 
and  it  has  thence  derived  that  subjection  to  the  rules  of  The  dyil  law. 
the  civil  law  by  which  it  is  characterized  when  trans- 
mitted by  will  or  distributed  on  intestacy. 

The  division  of  property  into  real  and  personal,  though  Chattels  real, 
now  weU  recognized,  and  constantly  referred  to  even  in 
the  acts  of  the  legislature,  is  comparatively  of  modem 
date.     In  ancient  times  property  was  divided  into  lands^ 
tenements  and  hereditaments  on  the  one  hand,  and  goods 

W.P.P,  B 


2  INTRODUCTORY  CHAPTER. 

and  chattels  on  the  other.  These  two  last  terms  appear 
to  be  synonymous.  In  process  of  time,  however,  cer- 
tain estates  and  interests  in  land  grew  up,  which  were 
unknown  to  the  ancient  feudal  system,  and  could  not 
conveniently  be  subjected  to  its  rules.  Of  these  the 
most  important  were  leases  for  years.  Such  interests, 
therefore,  were  classed  among  chattels;  but  as  they 
savoured,  as  it  was  said,  of  the  realty,  they  acquired  the 
name  oi  chattels  real  {a).  In  more  modem  times,  chat- 
tels real  have  been  classed,  with  other  chattels,  within 
the  division  of  personal  property ;  but  as  chattels  real, 
though  personal  property,  are  in  fact  interests  in  land, 
the  laws  respecting  them  have  been  noticed  in  the 
author's  treatise  on  the  Principles  of  the  Law  of  Real 
Property  (ft).  Chattels  real  will  therefore  be  only  inci- 
dentally noticed  amongst  the  subjects  treated  of  in  the 
present  work. 

Chattels  per-         When  leases  for  years,  and  other  interests  in  land  of 
."^^-  the  like  nature,  were  admitted  into  the  class  of  chattels 

as  chattels  real,  it  became  necessary  that  such  goods  as 
had  previously  constituted  the  whole  class,  should  be 
distinguished  from  them  by  some  further  name ;  and  the 
title  of  chattels  personal  was  accordingly  applied  to  all 
Reaion  for  the  Buch  chattels  as  did  not  savour  of  real  estate.  For  this 
J^JJ^",P*^  title,  the  choice  of  two  reasons  is  given  to  the  reader  by 
Sir  Edward  Coke,  "because,  for  the  most  part,  they 
belong  to  the  person  of  a  man,  or  else  for  that  they  are 
to  be  recovered  by  personal  actions  (c)."  The  former 
of  these  two  reasons  has  been  chosen  by  Mr.  Justice 
Blackstone(^).  But  it  is  submitted  that  the  latter  rea- 
son is  most  probably  the  true  one.  When  goods  and 
chattels  began  to  be  called  personal,  they  had  become 

(fl)  Co.  Litt.  118  b.  5th  ed,;  860, 6th  ed.;  867,  7th  ed. 

(J)  Principles  of  the  Law  of  (c)  CJo.  litt.  118  b. 

Real  Property,  816  et  seq.,  1st  ed.;  Id)  2  Black.  Ck>m.  16,  884  $  8 

807,  2iid  ed. )  822,  4th  ed. ;  888,  Black.  Com.  144. 
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too  numerous  and  important  to  accompany  the  persons 
of  their  owners.  On  the  other  hand,  the  bringing  and 
defending  of  actions  has  always  been  the  most  prevail- 
ing business  of  lawyers;  from  the  different  natures  of 
actions,  the  nomenclature  of  the  law  is  therefore  most 
likely  to  have  proceeded.  Now  actions  were  long  di-  Actions  real, 
vided  into  three  classes, — ^real  actions,  personal  action!,  ^J^St*  *" 
and  mixed  actions.  Keal  actions  were  brought  for  the 
recovery  of  lands,  and,  by  their  aid,  the  real  land  was 
restored  to  its  rightful  owner.  Mixed  actions,  as  their 
name  imports,  were  real  and  personal  mixed  together. 
Personal  actions  were  brought  in  respect  of  goods  for 
which,  as  they  are  in  their  nature  destructible,  nothing 
but  pecuniary  damages  could  with  certainty  be  recovered 
from  the  person  against  whom  the  action  was  brought. 
Accordingly,  by  the  ancient  law  of  England,  there  never 
were  more  than  two  kinds  of  personal  actions  in  which 
there  was  a  possibility  of  recovering,  by  the  judgment 
of  the  Court,  the  identical  goods  in  respect  of  which  the 
action  was  brought.  One  of  these  was  the  action  of  Action  of  de- 
detinue,  where  goods,  having  come  into  a  man's  posses-  °^^ 
sion,  were  unlawfully  detained  by  him  ;  in  which  case, 
however,  the  judgment  was  merely  conditional,  that  the 
plaintiff  recover  the  said  goods,  or  {if  they  could  not  be 
had)  their  respective  values,  and  also  the  damages  for 
detaining  them  (e).  The  other  was  the  action  o{ replevin.  Action  of  re- 
brought  for  goods  which  had  been  unlawfiilly  distrained;  ^  ®^^* 
but  in  this  case  the  goods  were  never  beyond  the  cus- 
tody of  the  sheriff,  who  is  an  officer  of  the  law,  and  their 
safe  return  could  therefore  be  secured  (/).  Goods  there- 
fore seem  to  have  been  called  personal,  because  the 
remedy  for  their  abstraction  was  against  the  person  who 
had  taken  them  away,  or  because,  in  the  words  of  Lord 
Coke,  they  were  to  be  recovered  by  personal  actions  (g). 

(e)  8  Black.  Com.  152.  (^)  See  Principles  of  the  Law 

(/)  Ibid.  146.  of  Real  Property,  7. 
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New  enact-  By  recent  statutes  (A),  however,  provision  has  been  made 
for  enforcing  the  delivery  of  goods,  in  actions  for  their 
detention  or  for  breach  of  contract  to  deliver  them  for  a 
price  in  money ;  and  if  they  cannot  be  found,  all  the 
lands  and  chattels  of  the  defendant  may  be  distrained 
till  they  are  delivered. 

Chattels  personal,  then,  are  the  subjects  of  the  pre- 
sent treatise.  In  ancient  times  they  consisted  entirely  of 
moveable  goods,  visible  and  tangible  in  their  nature,  and 
in  the  possession  either  of  the  owner  or  of  some  other 
person  on  his  behal£  Nothing  of  an  incorporeal  nature 
was  anciently  comprehended  within  the  class  of  chattels 
personal  In  this  respect  the  law  of  personal  property 
strikingly  differs  from  that  of  real  property,  in  which, 
from  the  earliest  times,  incorporeal  hereditaments  occu- 
pied a  conspicuous  place.  But  although  there  was  for- 
merly no  such  thing  as  an  incorporeal  chattel  personal, 
there  existed  not  unfrequently  a  right  of  action,  or  the 
liberty  of  proceeding  in  the  courts  of  law  either  to  re- 
cover pecuniary  damages  for  the  infliction  of  a  wrong 
or  the  nonperformance  of  a  contract,  or  else  to  procure 
Chose  in  ao-  the  payment  of  money  due.  Such  a  right  was  called, 
^^^  in  the  Norman  French  of  our  early  lawyers,  a  chose  or 

thing  in  CLCtion^  whilst  moveable  goods  were  denominated 
choses  in  possession.  Choses  in  action,  though  valuable 
rights,  had  not  in  early  times  the  ordinary  incident  of 
property,  namely,  the  capability  of  being  transferred ; 
for,  to  permit  a  transfer  of  such  a  right  was,  in  the 
simplicity  of  the  times,  thought  to  be  too  great  an  en- 
couragement to  litigation  (t) ;  and  the  attempt  to  make 
Kaintenwoe.  such  a  transfer  involved  the  guilt  of  maintenance  or  the 
maintaining  of  another  person  in  his  suit.  It  was  im- 
possible, however,  that  this  simple  state  of  things  should 

(A)  Stats.  17  &  18  Vict.  c.  126,  (t)  10  Rep.  48  a. 

a.  78;  19  &  20  Vict.  c.  97, 8.  2. 
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long  continue.  Within  the  class  of  choses  in  action  was 
comprised  a  right  of  growing  importamse,  namely,  that 
of  suing  for  money  due,  which  right  is  all  that  consti- 
tutes a  debt  That  a  debt  should  be  incapable  of  transfer  A  debt 
was  obyiouslj  highly  inconvenient  in  commercial  trans- 
actions ;  and  in  early  times  the  custom  of  merchants 
rendered  debts  secured  by  bills  of  exchange  assignable 
by  indorsement  and  delivery  of  the  bills.  But  choses 
in  action,  not  so  secured,  could  only  be  sued  for  by  the 
original  creditor,  or  the  person  who  first  had  the  right  of 
action^  In  process  of  time,  however,  an  indirect  method 
of  assignment  was  discovered,  the  assignee  being  em- 
powered to  sue  in  the  name  of  the  assignor ;  and  in  the 
reign  of  Henry  VII.  it  was  determined  that  a  "  chose 
in  action  maybe  assigned  over  for  lawful  cause  as  a  just 
debt,  but  not  for  maintenance,  and  that  where  a  man  is 
indebted  to  me  in  £20,  and  another  owes  him  £20  by 
bond,  he  may  assign  this  bond  and  debt  to  me  in  satis- 
&ction,  and  I  may  justify  for  suing  it  in  the  name  of  the 
other  at  my  own  costs  (J)"  Choses  in  action,  having 
now  become  assignable,  became  an  important  kind  of 
personal  property ;  and  their  importance  was  increased 
by  an  act  of  the  following  reign  (A),  whereby  the  taking 
of  interest  for  money,  which  had  previously  been  un- 
lawiul,  was  rendered  legal  to  a  limited  extent.  Loans 
and  mortgages  soon  became  common,  forming  a  kind  of 
incorporeal  personal  property  unknown  to  the  ancient 
law.  In  the  reign  of  Queen  Anne,  promissory  notes 
were  rendered,  by  act  of  parliament,  assignable  by  in- 
dorsement and  delivery,  in  the  same  manner  as  inland 
bills  of  exchange  {I).  But  other  choses  in  action  con- 
tinue to  this  day  assignable  at  law  only  by  empowering 
the  assignee  to  sue  in  the  name  of  the  assignor. 

(j)  Bro.  Abr.  tit.  Choee  in  Ac-  {l)  Stat.  3  &  4  Anne,  c.  9,  made 

tion,  pi.  3, 15  Hen.  VII.  c.  2.  perpetual  by  stat.  7  Anne,  c.  25» 

(A)  Stat  87  Hen.  VUI.  c.  9.  8.  3. 
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Equitable  In  addition  to  the  mass  of  incorporeal  personal  pro- 

tion**  "  *^  P^rty,  which  now  exists  in  the  form  of  choses  in  action 
recoverable  by  action  at  law,  there  exist  also  equitable 
choses  in  action,  or  rights  to  be  enforced  by  suit  in 
equity ;  of  these  a  pecuniary  legacy  is  a  &miliar  in- 
stance, for  which,  if  the  executor  withhold  payment,  the 
legatee  can  maintain  no  action  at  law(m),  but  must 
bring  a  suit  in  equity.  This  kind  of  chose  in  action 
may  be  assigned  directly  from  one  person  to  another, 
and  the  assignee  may  sue  in  equity  in  his  own  name. 
For  equity,  being  of  more  modem  origin  tlum  the 
common  law,  is  guided  in  its  practice  by  rules  more 
adapted  to  the  exigencies  of  modem  society. 

Funds,  shares,  In  modern  times  also  several  species  of  property  have 
sprung  up  which  were  unknown  to  the  common  law. 
The  funds  now  afford  an  investment,  of  which  our  fore- 
fathers were  happily  ignorant,  whilst  canal  and  railway 
shares,  and  other  shares  in  joint  stock  companies,  and 
patents  and  copyrights,  are  evidently  modem  sources  of 
wealth.  These  kinds  of  property  are  all  of  a  personal 
nature,  many  of  them  having  been  made  so  by  the  acts 
of  parliament  under  the  authority  of  which  they  have 
originated.  For  want  of  a  better  classification,  these 
subjects  of  personal  property  are  now  usually  spoken  of 
as  choses  in  action.  They  are,  in  fact,  personal  property 
of  an  incorporeal  nature,  and  a  recurrence  to  the  history 
of  their  classification  amongst  choses  in  action  will,  as 
we  shall  hereafter  see,  help  to  explain  some  of  their 
peculiarities. 

(m)  Deeks  v.  Strtitt,  6  T.  Bep.  in  England,  unless  the  validity  of 

690;  Braithwaite  v.  Skinner^  5  the  bequest  be  disputed.    Stats. 

Mee.&  Wels.dl3.    Legacies  under  9  &  10  Vict.  c.  95,  ss.  58,  65;  IS 

fifty  pounds  may  now  be  reco-  &  14  Vict.  c.  61;  19  &  20  Vict, 

vered  in  the  county  courts,  under  c.  108.    These  courts  have  now 

the  acts  for  the  more  easy  reco-  an  equitable  jurisdiction.     Stat. 

very  of  small  debts  and  demands  28  &  29  Vict.  c.  99. 
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Such  is  ihe  general  onfcUne  of  the  subjects  of  modem  How  personal 
personal  property.     They  are  distinguished  from  real  ^^^f^^" 
property  by  being  unaffected  by  the  feudal  rules  of 
tenure,  by  being  alienable  by  methods  altogether  dif- 
ferenty  by  passing  in  the  first  instance  to  the  executors, 
when  bequeathed  by  will,  and  by  derolving,  on  their 
owner's  intestacy,  not  on  his  heir,  but  on  an  adminis* 
trator  appointed  formerly  by  the  Ecclesiastical  Court, 
but  now  by  the  Court  of  Probate,  by  whom  they  are 
distributed  amongst  the  next  of  kin  of  the  deceased. 
On  the  first  of  these  characteristics,  however,  mainly 
depends  the  nature  of  the  property  which  exists  in 
things  personaL     The  first  lesson  to  be  learned  on  the 
nature  of  real  property  is  this — ^that  of  such  property 
there  can  be  no  such  thing  as  an  absolute  ownership ; 
the  utmost  that  can  be  held  or  enjoyed  in  real  property  Real  property 
is  an  estate  (n).     There  may  be  an  estate  for  Ufe,  or  an  ^®^^  ^^  ••***^ 
estate  taU,  or  an  estate  in  fee  simple ;  but,  according  to 
the  law  of  England,  there  cannot  exist  over  landed  pro* 
perty  any  absolute  and  independent  dominion.     All  the 
land  in  the  kingdom  is  the  subject  of  tenure  ;  and  if  the 
estate  is  not  holden  of  any  subject,  at  any  rate  it  must 
be  held  of  the  crown.    With  regard  to  personal  property,  Peraoiua  pro- 
however,  the  primary  rule  is  precisely  the  reverse.    Such  F^f  abSute 
property  is  essentially  the  subject  of  absolute  ownership,  ownership, 
and  cannot  be  held  for  any  estate.     It  is  true  that  the 
phrase  personal  estate  is  frequently  used  as  synonymous 
with  personal  property ;  but  this  general  use  of  the  term 
estate  should  not  mislead  the  student  into  the  supposition 
that  there  can  be  any  such  thing  as  an  estate  in  per- 
sonalty properly  so  called.  -  The  rule  that  no  estate  can 
subsist  in  personal  property  would  seem  to  have  origi- 
nated in  the  nature  of  such  property  in  early  times. 
Goods  and  chattels  of  a  personal  kind,  in  other  words, 
moveable  articles,  then  formed,  as  we  have  seen,  the 

(»)  Principles  of  the  Law  of  Real  Property,  16. 
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whole  of  a  man^s  personal  estate.  And  such  articles,  it 
is  evident,  may  be  the  subjects  of  absolute  ownership, 
and  have  not  lliose  enduring  qualities  which  would  ren- 
der them  fit  to  be  holden  by  any  kind  of  feudal  tenure. 
As  personal  property  increased  in  value  and  variety, 
many  kinds  of  property  of  a  more  permanent  nature 
became,  as  we  have  seen,  comprised  within  the  class  of 
personal,  such  as  leases  for  years,  of  whatever  length, 
and  Consolidated  Bank  Annuities.  But  the  rule  that 
there  can  be  no  estate  in  chattels,  the  reason  of  which 
was  properly  applicable  only  to  moveable  goods,  still 
continues  to  be  applied  generally  to  all  sorts  of  personal 
property,  both  corporeal  and  incorporeal.  The  conse- 
quences of  this  rule,  as  we  shall  hereafter  see,  are  curious 
and  important.  But  in  the  first  place  it  will  be  proper 
to  consider  the  laws  respecting  those  moveable  chattels, 
or  choses  in  possession,  which  constitute  the  most  ancient 
and  simple  class  of  personal  property ;  the  class,  how- 
ever, which  has  given  to  the  rest  many  of  the  rules  for 
regulating  their  disposition. 


(  9  ) 


PART  I. 

OF  CHOSES  IN  POSSESSION. 
CHAPTER  I. 

OF  CHATTELS  WHICH  DESCEND  TO  THE  HEIR. 

Choses  in  possession  are  moveable  goods^  such  as  plate^ 
furniture,  farming  stock,  both  liye  and  dead,  locomotive 
engines  and  ships.  These,  as  has  been  before  remarked, 
are  essentially  the  subjects  of  absolute  ownership,  and 
cannot  be  held  by  estates ;  they  are  alienable  by  methods 
altogether  different  from  those  employed  for  the  convey- 
ance of  landed  property,  and  they  devolve  in  the  first 
instance  on  the  executor  of  the  will  of  their  owner,  or  on 
the  administrator  of  his  effects,  if  he  should  die  intestate. 
There  are,  however,  some  kinds  of  choses  in  possession  Exceptions  to 
which  form  exceptions  to  the  general  rule:  these  consist  ^^'**"^ 
of  certain  chattels  so  closely  connected  with  land  that 
they  partake  of  its  nature,  pass  along  with  it,  whenever 
it  is  disposed  of,  and  descend  along  with  it,  when  im- 
disposed  of,  to  the  heir  of  the  deceased  owner.  .  The 
chattels  which  thus  form  exceptions  are  the  subject  of 
the  present  chapter:  they  consist  principally  of  title 
deedsy  hdr-tooms'Jixtureif  ckaitels  vegetable,  and  animals^  ' 
ferts  naturtB.     Of  each  in  their  order. 

Title  deeds,  though  moveable  articles,  are  not  strictly  Title  deeds 

speaking  chattels.    They  have  been  called  the  sinews  of  P*"  ^^  *^®  - 
J  ^  •'  conveyance  of 

the  land  (a),  and  are  so  closely  connected  with  it  that  the  lands, 
they  will  pass,  on  a  conveyance  of  the  land,  without 

(a)  Co.  Litt.  6  a. 
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being  expressly  mentioned :  the  property  in  the  deeds 
passes  out  of  the  vendor  to  the  purchaser  simply  by  the 
grant  of  the  land  itself  (ft).  In  like  manner  a  devise  of 
lands  by  will  entitles  the  devisee  to  the  possession  of  the 
deeds ;  and  if  a  tenant  in  fee  simple  should  die  intestate, 
the  title  deeds  of  his  lands  will  desoend  along  with  them 
to  his  heir  at  law  (c).  In  former  times,  when  warranty 
was  usually  made  on  the  conveyance  of  lands  {d),  the 
rule  was  that  the  feoffor  should  retain  all  deeds  contain- 
ing warranties  made  to  himself  or  to  those  through  whom 
he  claimed,  and  also  aU  such  deeds  as  were  material  for 
the  maintenance  of  the  title  to  the  land  (e).  But  if  the 
feoffment  was  made  without  any  warranty,  the  feoffee 
was  entitled  to  the  whole  of  the  deeds ;  for  the  feoffor 
could  receive  no  benefit  by  keeping  them,  nor  sustain 
any  damage  by  delivering  them  (/).  Warranties  have 
now  fallen  into  disuse ;  but  the  principle  of  the  rule 
above  stated  still  applies  when  the  grantor  has  any  other 
lands  to  which  the  deeds  relate,  or  retains  any  legal 
interest  in  the  lands  conveyed ;  for  in  either  of  these 
cases  he  has  stiU  a  right  to  retain  the  deeds  (g).  And  if 
the  grantor  should  retain  merely  an  equitable  right  to 
redeem  the  lands,  as  in  the  case  of  a  mortgage  in  fee 
simple,  it  has  been  said  that  this  equitable  right  is  a 
sufficient  interest  in  the  lands  to  authorize  him  to  with- 
hold the  deeds,  unless  they  are  expressly  granted  to  the 
mortgagee  (A).  It  is  very  questionable,  however,  whe- 
ther a  legal  right  ought  to  be  attached  to  an  interest 

(h)   Harrington   v.   Pricey  8  6th  ed.;  899,6th  ed.;  407, 7th  ed. 

Bam.  &  Adol.  170;   Philip*  v.  (jb)  Buckhurgt's  case,  1  Rep. 

BoHnson,  4  Bing.  106  j  S.  C.  12  1  b. 

Moore,  808.  (/)  1  Rep.  1  a. 

(<?)  Wentworth'8  Office  of  an  (^)  Bro.  Abr.  tit.  Charters  de 

Execntor,  14th  ed.  153;  Williams  Terre,  pi.  63;   Yea  y.  Meld,  2  T. 

on  Executors,  pt.  2,  book  2,  c.  8,  Rep.    708  ;    see   howerer    Sngd. 

8.  8.  Vend.  &  Pur.  867,  18th  ed. ;   2 

(<f)  See  Principles  of  the  Law  Prest.  Conv.  466. 

of  Real  Property,  844,  Ist  ed. ;  (A)  Dat^i^s  v.  Vernon,  6  Q.  B. 

846,  2nd  ed. ;  866,  4th  ed. ;  876,  448,  447. 
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merely  equitable.     And  the  doctrine  last  mentioned  is 
opposed  by  more  recent  decisions  in  another  court  (»). 

If  a  conveyance  of  lands  should  be  made  by  way  of  When  the  con- 
use,  thus^  if  lands  should  be  granted  to  A.  and  his  heirs,  w^oTuae.  ^ 
to  the  use  of  B.  and  his  heirs,  it  has  been  said  that  the 
title  deeds  of  the  land  will  belong  to  A.,  the  grantee ; 
because,  although  the  Statute  of  Uses  (k)  conveys  the 
legal  estate  in  the  lauds  from  A.  to  B.,  it  does  not  affect 
the  title  deeds,  which  must  consequently  still  remain 
vested  in  A.  (/).  But  this  doctrine  has  been  justly 
questioned,  on  the  ground  that  the  legislative  conveyance 
from  A.  to  B.,  effected  by  the  Statute  of  Uses,  ought 
to  be  at  least  as  powerful  as  the  common  law  conveyance 
of  the  lands  to  A. ;  and  if  the  latter  conveyance  can 
carry  with  it  the  deeds  relating  to  the  land,  the  former 
conveyance  should  be  considered  as  powerful  enough  to 
do  the  same  (m) ;  and  it  has  accordingly  been  so  decided 
in  a  case  in  Ireland  (n). 

The  tenant  of  an  estate  in  fee  simple  in  lands  pos- 
sesses the  highest  interest  which  the  law  of  England 
allows  to  any  subject ;  and  such  a  tenant  possesses  also 
an  absolute  property  in  the  title  deeds,  which  he  may 
destroy  at  his  pleasure,  or  sell  for  the  value  of  the  parch- 
ment (o).  But  if  the  lands  to  which  deeds  relate  should  When  the 
be  settled  on  any  person  for  life  or  in  tail,  a  qualified  J^^^JI™ 
ownership  will  arise  with  respect  to  the  deeds,  different 
in  its  nature  from  that  simple  property  which  is  usually 
held  in  chattels  personal.  As  the  lands  are  now  held 
for  a  limited  estate,  so  a  limited  interest  in  the  deeds 
belongs  to  the  tenant.     The  tenant  for  life  or  in  tail, 

(i)  Ooode  V.  Burton,  1  Exch.  (m)  Sugd.  Vend.  &  Pnr.  866, 

Rep.  189 ;  Newton  v.  Beck,  8  H.  18th  ed.;  Co.'Litt.  6  a,  n.  (4). 

&  N.  220.  (n)  Malone  r.  MtTiouffhan,  14 

(A)  27  Hen.  Vm.  c.  10.  Ir.  Com.  Law  Kep.  640,  dissen- 

(0  1  Sand.  Uses,  4th  ed.  119;  tiente  Hayes,  J. 

6th  ed.  117.  (,o)  Cro.  Elix.  496. 
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when  in  possession  of  the  lands,  being  the  freeholder  for 
the  time  being,  is  entitled  also  to  the  possession  of  the 
deeds  (p) ;  whereas  the  tenant  for  a  mere  term  of  years, 
of  whatever  length,  not  having  the  freehold  or  feudal 
possession  of  the  lands,  has  no  right  to  deeds  which  re- 
late to  such  freehold  (q) ;  although  deeds  relating  only  to 
the  term  belong  to  such  a  tenant,  and  will  pass,  without 
any  express  grant,  to  the  assignee  of  the  term  (r).  The 
tenant  for  life  or  in  tail  in  possession,  though  entitled  to 
the  possession  or  custody  of  the  deeds  which  relate  to 
the  inheritance,  has  no  right  to  injure  or  part  with 
them(«):  he  has  an  interest  in  the  title  deeds  corre* 
spondent  only  to*  his  estate  in  the  lands ;  and  if  he 
should  part  with  the  deeds,  even  for  a  valuable  con- 
sideration, the  remainder-man,  on  coming  into  posses- 
sion of  the  lands,  will  nevertheless  be  entitled  to  the 
possession  of  the  deeds,  just  as  if  the  tenant  for  life  or  in 
tail  had  kept  them  in  his  own  custody  {t). 

Heir-loonuL  Heir-looms,  strictly  so  called,  are  now  very  seldom  to 

be  met  with.  They  may  be  defined  to  be  such  personal 
chattels  as  go,  by  force  of  a  specuil  customy  to  the  heir^ 
along  with  the  inEefifaiice,  and  nqtto  the  executor  or 
8^nunistrei{or  of  the  last  owner  (u)*  The  owner,^f  an 
heir-loom  cannot  by  his  will  bequeath  the  heir-loom,  if 
he  leave  the  land  to  descend  to  his  heir  ;  for  in  such  a 
case  the  force  of  the  custom  will  prevail  over  the  be- 
quest, which,  not  coming  into  operation  until  after  .the 

(jpi)  Ford  V.  Peering,  1  Veg.  (r)  Hooper  v.  Ramthottom^  6 

jun.  76;  Strode  v.  Blachbume,  8  Taunt.  12. 

Yes.  225;  Gamer  y.  Hannyng^  (t)  Bro.  Abr.  tit  Charters  de 

ton,  22  Beav.  627 ;  All/mood  v.  Terre,  pi.  36.    As  to  production 

Eeymood,  Exch.  11  W.  B.  291 ;  see  Dams  v.  Ea^l  of  hysart,  20 

1  Hurlst.  &  Colt.  745.  Beav.  406. 

{q)  Churchill  v.  Small,  8  Ves.  {t)  Daviet  v.  Vernon,  6  Q.  B. 

828;  Harper  v.  Faulder,  4  Mad.  443 ;  Eatiton  v.  London^  £xch. 

129, 188;  Wiseman  v.  Westland,  12  W.  R.  58. 

1  Yon.  &  Jerr.  117 ;  Hotham  v.  («)  See  Co.  Litt.  18  b. 
SomerviUe,  5  Beav.  360. 
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decease  of  the  owner,  is  too  late  to  supersede  the  cus- 
tom (a:).     According  to  some  authorities  heir-looms  con- 
sist only  of  bulky  articles,  such  as  tables  and  benches 
fixed  to  the  freehold  (y) ;  but  such  articles  would  more 
properly  fall  within  the  class  of  fixtures,  of  which  we 
shall  next  speak.     The  ancient  jewels  of  the  crown  are  Crown  jewels. 
heir-looms  (z).     And  if  a  nobleman,  knight  or  esquire  be 
buried  in  a  church,  and  his  coat  armour  or  other  ensigns  Coat  armoor. 
of  honor  belonging  to  his  degree  be  set  up,  or  if  a  tomb-  Tombstone, 
stone  be  erected  to  his  memory,  his  heirs  may  maintain 
an  action  against  any  person  who  may  take  or  deface 
them  (a).     The  boxes  in  which  the  tide  deeds  of  land  Deed  boxes, 
are  kept  are  also  in  the  nature  of  heir-looms,  and  will 
belong  to  the  heir  or  devisee  of  the  lands ;   for  such 
boxes  "  have  their  very  creation  to  be  the  houses  or 
habitations  of  deeds''(&) ;  and  accordingly  a  chest  made 
for  other  uses  will  belong  to  the  executor  or  adminis- 
trator of  the  deceased,  although  title  deeds  should  hap^ 
pen  to  be  found  in  it.     In  popular  language  the  term  Popular  use  of 
**  heir-loom"  is  generally  applied  to  plate,  pictures  or  ?heiMoom." 
articles  of  property  which  have  been  assigned  by  deed 
of  settlement  or  bequeathed  by  will  to  trustees,  in  trust 
to  permit  the  same  to  be  used  and  enjoyed  by  the  per- 
sons for  the  time  being  in  possession,  under  the  settle- 
ment or  will,  of  the  mansion-house  in  which  the  articles 
may  be  placed.     Of  this  kind  of  settlement  more  will  be 
said  hereafter. 

Fixtures  are  such_  moveable  articles  or  Qhftttels  p^r-  Fixtures. 
sonal  as  are  fixed  to  the^ground  or  soil,  either  directly^ 
or  indirectly  by  "BSn^  attached  to  a  hou§e.  pr^  pther^ 
building.     The  ancient  common  law,  regarding  land  as 
of  fitr  more  consequence  than  any  chattel  which  could 

(»)  Co.  litt.  186  b.  (z)  Co.  litt.  18  b. 

Of)  Spelman's   Glossaiy,   voce  (a)  Ibid. 

Heir-Loom.    See  Williams  on  Ex-  (&)  Wentworth's  Office  of  an  * 

ecntors,  pt  2,  bk.  2,  ch.  2,  s.  3.  Executor,  157,  14th  ed. 
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be  fixed  to  it,  always  considered  everything  attached 
to  the  land  as  part  of  the  land  itself, — ^the  maxim  being 
guicquid  plantatur  soloy  solo  cedit  (c).  Hence  it  followed 
that  houses  themselves,  which  consist  of  aggregates  of 
chattels  personal  (namely,  timber  and  bricks)  fixed  to 
the  land,  were  regarded  as  land,  and  passed  by  a  con- 
veyance of  the  land  without  the  necessity  of  express 
mention ;  and  this  is  the  case  at  the  present  day  (c2).  So 
now,  a  conveyance  of  a  house  or  other  building,  whether 
absolutely  or  by  way  of  mortgage,  will  comprise  all  ordi- 
nary fixtures,  such  as  stoves,  grates,  shelves,  locks,  &c., 
without  any  express  mention  («),  unless  an  intention 
to  withhold  the  fixtures  can  be  gathered  fix)m  the  con- 
text (/).  So  on  the  decease  of  a  tenant  in  fee  simple, 
the  devisee  of  a  house,  or  the  heir  at  law  in  case  of  in- 
testacy, will  be  entitled  generally  to  the  fixtures  set  up 
in  it  (^).  The  anci^it  rule  respecting  fixtures  has  been 
greatly  relaxed  in  fi&vour  of  tenants  for  terms  of  years, 
who  are  now  permitted  to  remove  articles  set  up  by  them 
for  the  purposes  of  trade  or  of  ornament  or  domestic 
convenience  (A),  provided  they  remove  them  before  the 
expiration  of  their  tenancy  (i).  But  the  old  rule  still 
prevails  with  regard  to  agricultural  fixtures,  which, 
though  set  up  by  the  tenant,  become,  by  being  fixed  to 
New  act  the  soil,  the  property  of  the  landlord  {k) ;  unless  they 

(0)  See  4  Rep.  64  a;    1  Lord  John.  586;  Williams  y.  Evans,  2S 

Raymond,  788 ;    Mackintosh  v.  Beav.  289 ;   Walmesley  v.  Milne, 

Trotter,  8  Mee.  &  Wels.  184, 186;  7  C.  B.  N.  S.  115  ;   Metropolitan 

VTilliams  on  Executors,  pt.  2,  bk.  Counties  ^0,  Society  r.  Brown, 

2,  ch.  3,  B.  2.  26  Beay.  454. 

(rf)  See  Principles  of  the  Law  (/)  Hare  v.  Horton,  5  Bam. 

of  Real  Property,  18.  &  Adol.  716. 

(«)  Cblegrave  v.  Dias  Santos,  {g)  Shep.  Touch.  470. 

2Bam.&Creas.76;  S.  C.SDowl.  (h)    Orymes    y.    Boweren,   6 

&  Ry.  255;  Longstaff  t.  Meagoe,  Bing.  487. 

2  Ad.  &  £n.  167 ;  HUchman  v.  (i)  Lyde  v.  Russell,  1  Bom.  & 

Walton,  4  Mee.  &  Wels.  409;  Ejb  Adol.  394;  Leader  t.  ffomewood, 

parte  Barclay,  5  De  G.,  M.  &  G.  5  C.  B.  N.  S.  546. 

408;  Mather  r.  leaser,  2  Kay  &  (*)  Elwes  v.  Mair,  8  Bast,  38. 
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are  put  up  with  the  consent  in  writing  of  the  landlord  ' 
for  the  time  being,  in  which  case  it  is  provided  by  a  / 
recent  act(/)  that  they  shall  be  the  property  of  the  I 
tenant,  and  shall  be  removable  by  him  on  giving  to  the 
landlord  or  his  agent  one  month's  previous  notice  in 
writing  of  his  intention  so  to  do,  subject  to  the  landlord's 
right  to  purchase  the  same  by  valuation  in  the  manner 
provided  by  the  act.  This  act  extends  to  fiurm  buildings 
either  detached  or  otherwise,  and  to  engines  and  machi- 
nery, either  for  agricultural  purposes  or  for  the  purposes 
of  trade  and  agriculture,  although  built  in  or  permanently 
fixed  to  the  soil,  so  as  the  tenant  making  any  such  re- 
moval do  not  in  anywise  injure  the  land  or  buildings 
belonging  to  the  landlord,  or  otherwise  do  put  the  same 
in  like  plight  and  condition,  or  as  good  plight  and  con- 
dition, as  the  same  were  in  before  the  erection  of  any- 
thing so  removed.  A  relaxation  of  the  old  rule  has  also 
been  made  in  &vour  of  the  executors  of  a  tenant  for  life, 
who  appear  to  be  aUowed  to  remove  fixtures  set  up  by 
their  testator  for  the  purposes  of  trade  or  of  ornament  or 
domestic  convenience  (m).  But  the  rule  of  the  common 
law  still  retains  much  of  its  force  as  between  the  devisee 
or  heir  of  a  tenant  in  fee  simple  and  his  executor  or 
administrator.  Thus  a  tenant  for  years  may  remove 
ornamental  chimney-pieces  set  up  by  him  during  his 
tenancy  (n) ;  but  if  erected  by  a  tenant  in  fee  simple, 
they  wiU  pass  with  the  house  to  the  devisee  or  heir  (o). 
So  machinery  employed  in  carrying  on  iron  works  or 
collieries  may  be  removed  by  a  lessee  for  years,  if  erected 
by  him  ;  but  if  erected  by  a  tenant  in  fee  simple,  such 
machinery,  even  though  removable  without  injury  to  the 
freehold^  will  belong  to  the,  heir  or  the  devisee  of  the 

(0  Stot  14  &  15  Vict.  c.  25,  1  Jnr.  N.  8.  962;  24  Law  J.  Exch. 

B.  3.  229;  11  Ex.  Rep.  118. 

(m)  Ztffvt^  y.  Zofvt^,  8  Atk.  (c)  Dudley  v.   Warde,  Amb. 

14.  118. 

(i»)  JBUhap  y.  JBlliat,  Ex.  Ch. 
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land  (p).  However  it  seems  that  pier  glasses,  fixed  by 
nails,  and  not  let  into  panels,  and  hangings  fastened  up 
for  ornament,  wiU  now  belong  to  the  executor  or  ad- 
ministrator of  a  tenant  in  fee  simple  as  part  of  his  per- 
sonal estate  (q). 

When  fixtures  Where  fixtures  are  demised  to  a  tenant  along  with  the 
house,  mill  or  other  building  in  which  they  may  happen 
to  be,  the  property  in  the  fixtures  still  remains  in  the 
landlord,  subject  to  the  tenant's  right  to  the  possession 
and  use  of  them  during  his  term  (r) ;  and  if  they  should 
be  severed  fi-om  the  building  by  the  tenant  or  any  other 
person,  or  should  be  separated  by  accident,  the  landlord 
wiU  acquire  an  immediate  right  to  the  possession  of 
them  {$).  In  this  respect  they  are  subject  to  the  same 
rules  as  timber,  which,  as  we  shall  see,  is  equally  a  part 
of  the  inheritance  until  severed,  and  when  cut  becomes 
the  personal  property  of  the  owner  of  the  fee.  •  Fixtures, 
which  would  descend  with  the  house  or  building  to  the 
heir  of  the  owner  of  the  fee  on  intestacy,  are  not  in  fact 
his  goods  and  chattels  properly  so  called  {t). 

Chattels  rege-       Chattels  vegetable  consist,  as  their  name  imports,  of 
^  moveable  articles  of  a  vegetable  origin,  such  as  timber, 

underwood,  com  and  fruit.  AU  these  articles,  so  long 
as  they  remain  unsevered  from  the  land,  are  for  many 
purposes  considered  as  part  of  it ;  and  they  wiU  pass 
by  a  conveyance  or  devise  of  the  land  without  express 
mention  (u).  If,  however,  the  trees  should  be  expressly 
excepted  out  of  the  conveyance,  they  wiU  remain  the 
personal  property  of  the  grantor,  although  severed  only 

(/i)  Mther  y.  Dixon,  12  CI.  &  man  y.  Walton,  4  Mee.  &  Wels. 

Fin.  312.  409. 

{q)  Cbw  y.  6few,2  Vem.  608;  (i)  Ibrrant  y.   Tkomptan,  6 

Squire  y.  Mayor,  2  Eq.  Ca.  Abr.  Bam.  &  Aid.  826. 

480,  pi.  7;  S.  C.  2  Freem.  249.  (t)  Winn  y.  IngUhy,  6  Barn. 

(r)  Boydell  v.  M*  Michael,  1  &  Aid.  625. 

Cro.  Mee.  &  Rose.  177 ;  Ifitch-  («)  Com.  Dig.  tit  Bicns  (H.) 
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in  contemplation  of  law  {x) ;  and  in  like  manner  the  trees 
alone  may  be  granted  by  a  tenant  in  fee  simple^  and  will 
then  form  the  personal  property  of  the  grantee,  even 
before  they  are  cut  down  (y).  But  if  a  tenant  of  lands 
in  fee  simple  should  die  without  having  sold  or  devised 
them  {z),  the  law  then  draws  a  distinction  between  such 
vegetable  products  as  are  the  annual  results  of  agricul- 
tural labour,  and  such  as  are  not.  The  former  class  are  Emblements, 
called  by  the  name  of  emblements,  and  the  right  to  reap 
them  belongs  to  the  executor  or  administrator  of  the 
deceased  in  exclusion  of  the  heir  (a) ;  whilst  the  latter 
class  descend  to  the  heir  along  with  the  land.  The 
reason  of  the  distinction  appears  to  be,  that  as  annual 
crops  are  mainly  the  result  of  labour  incurred  at  the 
expense  of  the  owner's  personal  estate,  his  personal 
estate  ought  to  reap  the  benefit  of  the  crop  which  re- 
sults (6).  Accordingly  crops  of  com,  and  grain  of  all 
kinds,  flax,  hemp,  and  every  thing  yielding  an  artificial 
annual  profit  produced  by  labour,  belong  to  the  executor 
or  administrator,  as  against  the  heir;  whilst  timber, 
fruit  trees,  grass,  and  clover,  which  do  not  repay  within 
the  year  the  labour  by  which  they  are  produced,  be- 
long to  the  heir  as  part  of  the  land  (c).  The  right  to 
emblements  also  belongs  to  the  executor  or  adminis- 
trator of  a  tenant  for  life  (d),  and  to  a  tenant  at  will 
if  dismissed  firom  his  tenancy  before  harvest  (e).  The 
claims  of  tenants  at  rack  rent,  whose  tenancies  may  de- 
termine by  the  death  or  cesser  of  the  estate  of  tenants 

ix)  Serlakdnden't  eme,  4  Rep.  Executor,  14th  ed.  147. 
63  b.  (6)  See  Grows  y.  Weld,  5  Bam. 

(y)  Wentworth's  OfRoe  o£  an  &  AdoL  105;  S.  C.  2  Ney.  &  Man. 

Executor,  14th  ed.  148;  Williams  725. 

oa  Executors,  pt  2,  bk.  2,  ch.  2,         {d)  Principles  of  the  Law  of 

sect.  2.  Beal  Property,  24, 2nd  ed. ;  25,  drd 

(2)  As  to  a  devisee,  see  Mud^a  &  4th  eds.;  27,  5th,  6th  and  7th 

T.Fii»iM/;,12BeaT.857;  Cbaper  eds. 
y.  Woolfit,  2  Hnrl.  &  Norm.  122.  (s)  Hid.  p.  810,  2nd  ed.;  825, 

(a)  Com.  Dig.  tit  Biens  (O).  4th  ed. ;  886, 5th  ed. ;  858, 6th  ed. ; 

(b)  Wentworth's  OfBce  of  an  360,  7th  ed. 
W.P.P.  C 
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for  life,  or  for  any  other  uncertain  interest,  are  now 
provided  for  by  a  recent  enactment,  giving  the  tenants 
at  rack  rent  a  right  to  continue  to  hold  until  the  expi- 
ration of  the  current  year  of  their  tenancy  (/). 


Whenlanda 
are  let  for 
jeara  or  life. 


When  lands  are  let  to  a  tenant  for  years  or  for  life,  if 
no  exception  is  made  of  the  timber,  the  property  in  the 
timber  will  still  remain  in  the  owner  of  the  inheritance, 
subject  to  the  tenant's  right  to  have  the  mast  and  fiuit 
growing  upon  it,  and  the  loppings  for  fiiel,  and  the 
benefit  of  the  shade  for  his  cattle  {ff)»  Accordingly  all 
fruit  which  may  be  plucked,  or  bushes  or  trees,  not 
being  timber,  which  may  be  cut  or  blown  down,  will 
belong  to  the  tenant  (A);  but  timber  trees,  which  may 
be  cut  or  blown  do¥ra,  will  immediately  become  the  pro- 
perty of  the.  owner  of  the  first  estate  of  inheritance  in 
Timber  trees,  the  land,  whether  in  fee  simple  or  in  tail  (i).  Timber 
trees  are  oak,  ash,  and  elm  in  all  places ;  and  in  some 
particular  parts  of  the  country,  by  local  custom,  where 
other  trees  are  generally  used  for  building,  they  are  for 
that  reason  considered  as  timber  {k).  But  if  the  tenant 
should  be  a  tenant  without  impeachment  of  waste  {sine 
impetitione  vasti),  timber  cut  down  by  him  in  a  husband- 
like manner  will  become  his  own  property  when  actually 
severed  (/),  but  not  before  {m) ;  for  the  words  *^  without 
impeachment  of  waste"  imply  a  release  of  all  demands 


Tenant  with- 
oat  impeach- 
ment of  waste. 


(/)  Stat.  14  &  16  Vict,  c  26, 
8. 1.  See  Principles  of  the  Law  of 
Real  Property,  p.  25,  3rd  &  4th 
eds.;  27,  6th,  6th  and  7th  eds. 

(^)  lAlford'g  oage,  1 1  Rep.  48  b. 

{h)  Channon  y.  Patchy  6  Bam. 
k  Cress.  897;  S.  C.  8  Dow.  &  Ry. 
661 ;  Berriman  v.  Peaoochy  9 
Bing.  884;  S.  C.  2  Moo.  &  Scott, 
624;  Pidgley  v.  Howling,  2  Coll. 
275. 

(i)  Serlakenden*s  case,  4  Rep. 
63  a  ;   Whitfield  v.  BetHU,  2  P. 


Wms.  240 ;  3  P.  Wms.  268 ;  LtuJi^ 
ington  r.  Boldero,  16  Bear.  1. 
Sce>  however,  EaH  Cowley  v. 
WelUtley,  M.  R.,  1  Law  Rep.  £q. 
666,  qn.? 

ik)  2  Black.  Com.  281. 

(/)  Lewis  Bowles*  case,  11  Rep. 
82  b.  See  Principles  of  the  Law 
of  Real  Property,  23, 2nd  ed.;  24, 
8rd  &  4th  eds.)  25,  5th,  6th  and 
7th  eds. 

(m)  Ckolmeley  y.  Paxton^  3 
Bing.  207;  10  Bam.  &  Cress.  664. 
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in  respect  of  any  waste  which  may  be  committed  («)•  v^!^^^— ^ 

If,  however,  the  words  should  be  merely  witliout  being  ^ 

impleaded  for  wiute,  the  property  in  the  trees  when  cut  ^^^^T^^^ 

would  still  remain  in  the  landlord,  and  the  action  only  ■ 

would  be  discharged,  which  he  might  otherwise  have 
maintained  against  the  tenant  for  the  waste  committed 
by  the  act  of  felling  the  timber  (o), 

Agimals   fer<B  naturte.  or  wild  animals,  including  Amiiiala/w<» 
game,  are  exceptions  from  the  rules  which  relate  to  ** 

other  moveables,  on  the  ground  that  imtil  they  are 
'  caught  there  is  no  property  in  them.  If  therefore  the 
^^  owner  of  land  in  fee  simple  should  die,  the  game  on  his 
/  land,  or  the  fish  in  any  river  or  pond  upon  the  land,  will 
I  not  belong  to  his  executor  or  administrator  {p\,  And^if 
a  man  should  have  a  park  or  warren,  he  hasmb  true  pro- 
perty in  the  deer,  conies,  pheasants,  or  partridges;  but  • 
they  belong  to  him  only  **  ratione  privileffii  for  his  game 
and  pleasure  so  long  as  they  remain  in  the  privileged 
place"  (q).  But  a  property  in  wild  animals  may  be  ob- 
tained by  reclaiming  or  catching  them  (propter  induS" 
triam),  or  by  reason  of  their  being  unable  to  get  away 
{propter  impotentiam)  (r).  Thus  deer,  even  though  in  a 
legal  park,  may  be  so  tame  and  reclaimed  as  to  pass  to 
the  executors  of  the  owner  of  the  park  on  his  decease  (s) ; 
so  rabbits  in  a  hutch,  fish  in  a  box,  and  young  pigeons 
in  a  dove  house,  unable  to  fly,  will  belong  to  the  exe- 
cutor or  administrator  of  the  owner,  and  not  to  his  heir. 
It  appears  to  have  been  formerly  thought  that  hawks  Hawks  and 
and  hounds  were  not  subjects  of  personal  property,  but 
would  descend  with  the  lands  to  the  heir;  but  this 

(«)  11  Rep.  82  b.  87,  n.  (a). 

(o)  Walter Idle'tease,niUip.  (r)  2  Black.  Com.  891,  894; 

88  a.  Williamfl  on  Executors,  pt.  2,  bk. 

ip)  Co.  Litt.  S&i  The  oate  of  2,  ch.  2,  sec.  1. 
Bvang,  7  Rep.  17  b.  (i )   Morgan  t.  The  Earl  of 

iq)  7  Rep.  17  b ;  Year.  Book,  Abergavenny,  8  C.  B.  r>78. 
4  Hen.  VL  65  b,  66  a  ;  F.  N.  B. 

C2 
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opinion  is  not  now  law.  ^*  For,''  observes  the  author  of 
the  Office  of  an  Executor  (t),  ^^  although  they  be  for  the 
most  part  but  things  of  pleasure,  that  hindereth  not  but 
they  may  be  valuable  as  well  as  instruments  of  music, 
both  tending  to  delight  and  exhilarate  the  spirits ;  a  cry 
of  hounds  hath  to  my  sense  more  spirit  and  vivacity 
than  any  other  music." 

Rieht  tokm  The  occupier  of  land  for  the  time  has  now  the  sole 
an  take  game.  j^gj^^.  ^f  killing  and  taking  the  game  upon  the  land, 
unless  such  right  be  reserved  to  the  landlord  or  any 
other  person  («).  Where  the  landlord  has  reserved  to 
himself  the  right  of  killing  game,  he  may  authorize  any 
person  or  persons,  who  shall  have  obtained  certificates, 
to  enter  upon  the  land  for  the  purpose  of  pursuing  and 
killing  game  thereon  (x).  And  a  recent  enactment 
provides,  that  where  the  landlord  or  lessor  of  any  land 
has  reserved  to  himself,  by  any  deed  or  writing,  the  ex- 
clusive right  to  the  game  on  such  land,  then  such  land- 
lord or  lessor,  for  the  purpose  of  prosecuting  all  persons 
for  trespassing  in  pursuit  of  game  on  such  land  without 
his  consent,  shall  be  deemed  the  legal  occupier  of  the 
said  land  ;  and  any  person  who  shall  enter  or  be  upon 
the  said  land  in  search  of  or  in  pursuit  of  game,  without 
the  consent  of  such  landlord  or  lessor,  shall,  be  deemed 
a  trespasser  (y).  And  the  lord  of  any  manor  or  reputed 
manor  has  the  right  to  pursue  and  kill  the  game  upon 
the  wastes  or  commons  within  the  manor,  and  to  autho- 
rize any  other  person  or  persons,  who  shall  have  obtained 
certificates,  to  enter  upon  such  wastes  or  commons  for 
the  same  purpose  {z). 

(t)  Wentworih's  Office  of  an  c.  29. 
Executor,  148, 14th  ed.    The  an-  (ar)  Stat.  1  &  2  Wfll.  IV.  c.  82, 

thor  of  this  work  is  supposed  to  s.  11. 
have  been  Mr.  Jnstice  Doddridge.  (y)  Stat.  27  &  28  Vict.  c.  67. 

(«)  Stat.  1  &  2  Will.  IV.  c.  82.  (2)  Stat  1  &  2  Will.  IV.  c.  82, 

See  as  tohaies,  stat.  11  &  12  Vict.  a.  10. 
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When  game  or  other  wild  animals  were  killed  on  any  Property  in 
land  by  any  other  person  than  the  rightful  owner,  the  *^*™** 
law,  with  respect  to  the  property  in  the  game,  was  for- 
merly as  follows :  If  a  man  started  any  game  within  his 
own  grounds  and  foHowed  it  into  another's,  and  killed 
it  there,  the  property  remained  in  himself.  And  so  if  a 
stranger  started  game  in  one  man's  chase  or  free  warren, 
and  hunted  it  into  another  liberty,  the  property  con- 
tinued in  the  owner  of  the  chase  or  warren ;  this  pro- 
perty arising  from  priyilege,  and  not  being  changed  by 
the  act  of  a  mere  stranger.  Or  if  a  man  started  game 
on  another's  private  grounds,  and  killed  it  there,  the 
property  belonged  to  him  on  whose  ground  it  was  kiUed. 
Whereas,  if,  after  being  started  there,  it  was  killed  in 
the  groimds  of  a  third  person,  the  property  belonged 
not  to  the  owner  of  the  first  ground,  because  the  property 
was  local ;  nor  yet  to  the  owner  of  the  second,  because 
it  was  not  started  in  his  soil ;  but  it  vested  in  the  person 
who  started  and  killed  it,  though  guilty  of  a  trespass 
against  both  the  owners  (a).  And  this  appears  to  be 
still  the  law  with  respect  to  wild  animals  which  are  not 
game(&).  But  with  respect  to  game,  an  alteration 
appears  to  have  been  made  by  the  last  Game  Act  (c), 
which  seems  to  vest  the  property  in  game  killed  on 
any  land  by  strangers,  in  the  person  having  the  right 
to  kill  and  take  the  game  upon  the  land  (d). 

(fl)  2  Bl.  Com.  419;  Chvrchr  844;  11  Jur.  N.  S.  701. 

ward  V.  Studdy,  14  East,  249.  (c)  Stat  1  &  2  WUl.  IV.  c.  S2, 

ib)  See  Bladei  v.  Bi^gs,  12  Id)  Sect.  36.    Migg  v.  Earl  of 

C.  B.  N.  S.  501 ;  13  C.  B.  N.  S.  Lonsdale,  1  H.  &  N.  923. 
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CHAPTER  II 

OF  TBOTEB9  BAILMENT  AND  LIEN. 

Having  now  considered  those  moveable  articles  of  pro- 
perty which  form  exceptions  to  the  rules  by  which 
chattels  personal  are  in  general  governed,  let  us  proceed 
to  notice  some  circumstances  in  which  chattels  personal 
may  be  placed,  so  as  to  form  not  real  but  apparent 
exceptions  to  the  primary  rule  already  noticed  (a),  that 
personal  property  is  essentially  the  subject  of  absolute 
ownership,  and  cannot  be  held  for  any  estate.  The  pro- 
perty in  goods  can  only  belong  to,  or  be  vested  in,  one 
person  at  one  time :  in  this  respect  it  resembles  the  seisin 
of  feudal  possession  of  lands  (6).  Lands  however  may 
be  so  conveyed  that  several  persons  may  possess  in  them, 
at  the  same  time,  several  distinct  vested  estates  of  free- 
hold, one  of  them  being  in  possession,  and  the  others 
in  remainder,  or  the  last  perhaps  being  in  reversion  (c). 
But  the  law  knows  no  such  thing  as  a  remainder  or 
Property  in  reversion  of  a  chattel.  It  recognizes  only  the  simple 
goods.  property  in  goods,  coupled  or  not  with  the  right  of  im- 

mediate possession.  This  simple  principle  of  law,  if 
carefully  borne  in  mind,  will  serve  to  explain  many  points 
which  would  otherwise  appear  difficult  or  even  contra- 
dictory. It  must  be  remembered,  however,  that  it  does 
not  strictly  apply  to  the  moveable  articles  noticed  in  our 
first  chapter,  which,  fix)m  their  connection  with  the  land, 
are  often  governed  by  the  principles  of  real,  rather  than 
those  of  personal  property. 

(fl)  Ante,  p.  7.  127, 128,  Gth  ed. ;  130, 131, 7th  od. 

(ft)  See  Principles  of  the  Law  of  (r)  Ibid,  p.  198,  2nd  ed. ;  20G, 

Real  Property,  111,  2nd  ed. ;  116,  4th  ed. ;   215,  5th  ed. ;  225,  6th 

did  &  4th  eds. ;  121, 122, 5th  ed.  ;  ed. ;  234,  7th  ed. 
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1.  When  the  property  in  goods  is  coupled  with  ther 
possession  of  them^  the  ownership  is  of  course  complete. 
This  is  the  common  and  usual  case  of  the  ownership  of 
chattels  personal :  the  owner  knows  that  the  goods  are 
his  own,  and  in  his  own  possession,  and  that  is  sufficient 
for  him.  Circumstances  maj,  however,  arise  to  change 
this  state  of  things.  An  article  may  be  lost.  In  this  Where  an  arti- 
case  the  owner  still  retains  his  property  in  the  thing,  but 
he  has  lost  the  possession  of  it.  The  property,  however, 
which  still  remains  in  him,  entitles  him  to  the  possession 
of  the  article,  whenever  he  can  meet  with  it ;  or,  in  legal 
phraseology,  the  property  draws  with  it  the  right  of  pos- 
session (d).  If  therefore  another  person  should  find  the 
article  lost,  he  will  have  no  right  to  convert  it  to  his  own 
use,  if  he  has  any  means  of  knowing  to  whom  it  be- 
longed, but  must  on  demand  deliver  it  up  to  the  rightftil 
owner,  in  whom  the  property  is  already  vested.  If  he 
should  refuse  to  do  so,  such  refusal  will  argue  that  he 
claims  it  as  his  own,  and  will  accordingly  be  evidence  of 
a  conversion  of  the  thing  to  his  own  use  (e).  For  the  Action  of 
wrong  or  trespass  thus  committed,  a  specific  remedy  has  J^on!"  ^"' 
been  provided  by  the  law,  in  the  shape  of  an  action  of 
trover  and  conversioUy  or  more  shortly  an  action  of  trover, 
which  is  one  of  those  actions  comprised  within  the  tech- 
nical class  of  trespass  on  the  case.  The  word  trover  is 
from  the  French  trouver,  to  find;  and  the  word  con- 
version is  added,  firom  the  conversion  of  the  goods  to  the 
use  of  the  defendant  being  the  gist  of  the  action  thus 
brought  against  him.  That  the  defendant  should  have 
found  the  article  lost  is  not  his  fault,  but  his  conversion 
of  it  to  his  own  use  is  a  trespass,  and  renders  him  liable 
to  the  action  we  are  now  considering.  This  action  ac- 
cordingly is  now  constantly  brought  to  recover  damages 
for  withholding  the  possession  of  goods  whenever  they 

(d)  2  Wms.  Saunders,  47  a.  Hob.  187  ;   Bac.  Abr.  tit.  Trover 

(<j)  Ibid.  47  e  ;  Agar  v.  Lisle,      (B). 
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hare  been  wrongfully  converted  by  the  defendant  to  hU 
own  use  without  regard  to  the.  means^  whether  by  find- 
ing or  otherwise,  by  which  the  defendant  n:iay  have 
become  possessed  (/).  This  action  can  be  maintained 
only  when  the  plaintiff  has  been  in  possession  of  the 
goods  (g),  or  has  such  a  property  in  them  as  draws  to  it 
the  right  to  the  possession.  If  the  goods  have  been 
wrongfiiUy  converted  by  the  defendant  to  his  own  use, 
the  plaintiff  will  succeed,  if  he  should  prove  either  way 
his  own  right  to  the  immediate  possession  of  the 
goods  (A) ;  if  he  should  not  prove  such  right,  he  will 
hSl  (t).  The  property  in  the  goods  is  that  which  most 
usually  draws  to  it  the  right  of  possession ;  and  the  right 
to  maintain  an  action  of  trover  is  therefore  often  said  to 
depend  on  the  plaintiff's  property  in  the  goods;  the  right 
of  immediate  possession  is  also  sometimes  called  itself  a 
special  kind  of  property  (k) ;  but  these  expressions  should 
not  mislead  the  student.  The  action  of  trover  tries 
only  the  right  to  the  immediate  possession,  which,  as  we 
shall  now  see,  may  exist  apart  fi^m  the  property  in  the 
goods. 

If  the  flndw  For  let  us  suppose  that  the  finder  of  the  article  lost, 

TO?^femiiir  ^^"^  Ignorant  of  the  true  owner,  should  have  been 
maintain  Wrongfully  deprived  of  it  by  a  third  person.     In  this 

case,  the  owner  being  absent,  the  finder  is  evidently 
entitled  to  the  possession  of  the  thing;  and  he  will  ac- 

(/)  d  Black.  Com.  15d ;  stat  Tamit  268 ;    Le(;g  y.  Ihans,  6 

16  &  16  Vict.  c.  76,  8.  49,  ached.  Mee.  &  W.  86 ;  Stephen  on  Plead- 

(B)  28.  ing,  854,  Gth  ed. 

(^)  Addison  y.  Bound,  4  Ad.  &  (i)  Gordon  y.  Siarper,  7  T. 

Ell.  799  ;  S.  0.  6  Ney.  &  Man.  Bep.  d ;  Mfrgwon  y.  OristaXl,  5 

422  ;  Brooke  y.  Mitchell,  6  N.  C.  Bing^.  805 ;  Leake  V.  Loveday,  4 

849 ;  8.  C.  8  Scott,  789.  Man.  &  6r.  972 ;    Bradley   y. 

(*)    Wabraham   y.   Snow,  2  Copley,  1  C.  B.  686. 

Saund.  47 ;  Armory  y.  Delamirie,  (Ji)  Bogert  y.  Kennay,  9  Q.  B. 

1  Str.  605  ;  Bobertt  y.  WyaU,  2  692. 
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6ordingIy  succeed  in  an  action  of  trover  brought  by  him 
against  the  wrong-doer  (/).  Here  the  property  in  the 
thing  which  was  lost  evidently  belongs  still  to  the  original 
owner ;  but  the  right  of  possession  is  in  the  finder,  until 
the  owner  makes  his  appearance.  The  owner's  property 
then  draws  with  it  the  right  of  possession ;  and  should 
the  finder  convert  the  article  found  to  his  own  use,  he  in 
his  turn  will  be  liable  to  an  action  of  trover  in  respect 
of  the  owner's  right  of  possession.  Thus,  so  fiir  as  we 
have  already  proceeded,  we  have  found  nothing  more 
than  a  simple  property  in  goods,  existing  with  or  with* 
out  the  right  of  possession.  The  action  of  trover  tries 
the  right  of  possession,  and  may  or  may  not  determine 
the  property.  For,  strange  as  it  may  appear,  there  is 
no  action  in  the  law  of  England  by  which  the  property 
either  in  goods  or  lands  is  alone  decided. 

2.  But  the  article  in  question,  instead  of  being  lost  Bailment, 
and  found,  may  become  the  subject  of  bailment.  Bail- 
ment is  defined  by  Sir  William  Jones,  in  his  admirable 
and  classical  Treatise  on  the  Law  of  Bailment  (m),  to  be 
a  delivery  of  goods  in  trust,  on  a  contract  expressed  or 
implied,  that  the  trusts  shall  be  duly  executed,  and  the 
goods  redelivered  as  soon  as  the  trust  or  use  for  which 
they  were  bailed  shall  have  elapsed  or  be  performed. 
The  term  bailment  is  derived  firom  the  French  word 
bailkr,  to  deliver.  The  person  who  delivers  the  goods 
is  called  the  bailor ;  the  person  to  whom  they  are  Ae* 
livered  the  bailee.  The  trusts  on  which  goods  may  be 
delivered  are  various :  the  principal  are  the  following. 
They  may  merely  be  lent  to  a  fnend,  or  left  in  the  cus- 
tody of  a  warehouseman  or  wharfinger,  or  they  may  be 
entrusted  to  a  carrier  to  convey  to  a  distance,  or  to  an 

(Z)   Armofy  r.  Delamiriey   1  8  Best  &  Smitli,  666  ;  Boftme  v. 

Rtr.  605;  1  Smith's  Leading  Cases,  Ibshrooke,  18  C.  B.  N.  S.  615. 

161 ;  Bridges  v.  Hawkesworth,  15  (i»)  P.  117. 
Jnr.  1079.   See  Buckl^  y.  Grou, 


2ft 


OF  CH08B6  IN  POSSESSION. 


Property  p&- 
mains  in  the 
bailor. 


Simple  bail- 
ment. 


Bailee  or 
bailor  may 

trover. 


agent  or  £»ctor  to  sell ;  or  they  maj  be  pawned  for. 
money  lent,  with  or  without  a  power  to  sell  them  (»), 
or  let  out  to  hire  (o).  In  all  cases  of  bailment^  however^ 
the  simple  rule  still  holds,  that  the  property  in  goods 
can  belong  to  one  partj  only ;  and  when  any  goods  are 
bailed,  the  property  still  remains  in  the  bailor  (p).  The 
possession  of  the  goods,  however,  is  evidently  for  the 
time  being  with  the  bailee.  But  if,  while  goods  are  in 
bailment,  a  third  person  should  become  possessed  of 
them,  and  should  wrongfiilly  convert  them  to  his  own 
use,  the  right  to  recover  possession  will  in  some  degree 
depend  upon  the  nature  of  the  bailment. 

If  the  bailment  should  be  what  is  called  a  simple  haU" 
menty  as  in  the  four  first  instances  above  mentioned,  that 
is,  a  bailment  which  does  not  confer  on  the  bailee  a  right 
to  exclude  the  bailor  from  possession,  in  such  a  case 
either  the  bailee  or  the  bailor  may  maintain  an  action  of 
trover  against  the  wrong-doer  (q\  The  bailee  may  main- 
tain this  action,  because  the  action  depends  only  on  the 
right  to  the  possession  which  the  bailee  has  by  virtue  of 
the  bailment  made  to  him  (r) ;  and  the  bailor  may  also 
maintain  the  action,  because  his  property  in  the  goods 
draws  with  it  the  right  of  possession,  and  the  bailment 
is  not  of  such  a  kind  as  to  vest  this  right  in  the  bailee 
solely.  The  bailee  is  rather  in  the  situation  of  servant 
to  the  bailor,  and  the  possession  of  the  one  is  equivalent 
in  construction  of  law  to  the  possession  of  the  other. 
But  as  it  would  be  unjust  that  the  wrong-doer  should 
pay  damages  twice  over  for  his  offence,  the  recovery  of 
damages  either  by  bailee  or  bailor  deprives  the  other 
of  his  right  of  action  (5).    If,  however,  the  bailment 

(n)  See  Pigot  v.  Cuhley,  15  C.  iq)  mcholU  v.  Battard,  2  C. 


B.  N.  S.  701. 

{p)  See  Cogg%  v.  Bernard,  2  Ld. 
Raym.  909,  912. 

ip)  FramJtlin  v.  Neate,  IS  Mee. 
&  W.  481. 


M.  &  R.  659 ;  Manden  y.  Wil- 
liamif  4  Bzch.  Rep.  339. 

(r)  Sutton  V.  Buck,  2  Taunt. 
302. 

in)  Bac.  Abr.  tit.  Trover  (C). 
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should  not  be  of  the  simple  kind^  but  should  confer  on  Pawnee  or 
the  baflee  the  right  to  exclude  the  bailor  from  the  pos-  ^tS  ^'''''' 
session^  hete,  though  the  property  in  the  goods  still  trorer. 
remains  in  the  bailor,  the  bailee  alone  can  maintain  an 
action  of  trorer  against  any  person  who  may  have  taken 
the  goods  and  converted  them  to  his  own  use.  Thus 
the  pawnee  or  hirer  of  goods  can  alone  maintain  an 
action  of  trover  so  long  as  the  pawning  or  hiring  con- 
tinues (0*  Here  again  we  have  the  property  in  the 
goods  still  vested  in  one  person,  the  bailor,  drawing  with 
it,  in  the  case  of  simple  baihnent,  the  right  to  the  pos- 
session, and,  in  the  case  of  other  bailments,  temporarily 
disconnected  from  that  right.  If,  however,  any  bailee, 
whatever  be  the  nature  of  his  bailment,  should  convert 
the  goods  bailed  to  him  to  his  own  use,  he  will  by  that 
act  have  determined  the  bailment ;  the  property  in  the 
bailor  will  draw  to  it  the  right  to  immediate  possession, 
and  the  bailor  may  accordingly  recover  damages  for  the 
act  by  an  action  of  trover  (ti). 

3.  The  last  case  requiring  notice  in  which  goods  may  lieiL 
be  in  the  possession  of  a  person  who  has  no  property  in 
them,  is  the  case  of  the  existence  of  a  lien  on  the  goods. 
A  lien  is  the  right  of  a  person  in  the  possession  of  goods 
to  retain  them  until  a  debt  due  to  him  has  been  satis- 
fied ( v).     A  lien  is  either  particular  or  general.     A  par-  Particnlar  or 
ticular  lien  is  a  right  to  retain  the  particiilar  goods  in  8®^«"^ 
respect  of  which  the  debt  arises.     A  general  lien  is  a 
right  to  retain  goods  in  respect  of  a  general  balance  of 
an  account.    The  former  kind  of  lien  is  fevoured  in  law ; 
but  the  latter,  having  a  tendency  to  prefer  one  creditor 

(*)  Gordon  v.  Barper,  7  T.  R.  B.  N.  S.  880  ;  Plgot  v.  Ctibley, 

9 ;   Burton  v.  Huffhes,  2  Bing.  16  C.  B.  N.  S.  701. 

173;  Ferguson  y.  OrUtallf^Bin^,  (v)  2  East,  285  ;  2  Rose,  857  ;                                             | 

805 }  Pain  r.  WhUaker,  Ry.  &  Smith's  Compendinm  of  Mercan-                                           j 

Moo.  99.  tile  Law,  584,  5th  ed. ;  668,  6th                                            I 

(tt)  Cooper  V.  Willomatt,  1  C.  ed.                                                                                           ^ 
B.  672  ;  Johnson  v.  Stear,  16  C. 
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Farticiilar  lien,  above  another,  is  taken  strictly  (x).  A  particular  lien  is 
given  by  the  common  law  over  goods  which  a  person  is 
compelled  to  receive;  thus  carriers (y)  and  innkeepers (ar) 
have  a  lien  on  the  goods  in  their  care ;  although  an  inn- 
keeper cannot  detain  his  guest's  person,  or  take  his  coat 
off  his  back,  to  secure  payment  of  his  bill  (a),  A  parti- 
cular lien  is  also  given  by  law  to  every  person  who  by 
his  labour  or  skill  has  improved  or  altered  an  article 
entrusted  to  his  care :  thus  a  miller  has  a  lien  on  the 
flour  he  has  ground  for  the  cost  of  grinding  (b) :  and  a 
shipwright  has  a  lien  on  a  ship  entrusted  to  him  to  re- 
pair for  the  costs  of  repairing  it  (c).  So  a  lien  may  be 
claimed  for  training  a  horse,  because  he  is  improved  by 
the  labour  and  skill  thus  bestowed  upon  him  (d) ;  but  no 
lien  can  arise  merely  for  his  keep(«),  unless  he  has  been 
kept  by  an  innkeeper,  who  is  compelled  to  take  him 
in(/).  A  lien  on  goods  is  not  sufficient  to  warrant 
the  sale  of  them  (y ),  nor  does  it  authorize  the  possessor 
SalTag«.  to  charge  for  their  standing  (A).     A  particular  lien  also 

arises  in  the  case  of  salvage,  or  rescuinfy  s\  pKip  nr  its 
lading  from  the  perils  of  the  sea  or  the  queen's  enemies, 
^  J  for  the  trouble  and  risk  incurred  (i) ;  but  this  kind  of 

fl/t^'  ^ '    '    lien  has  been  modified  by  the  Merchant  Shipping  Act, 

/  {x)  8  Bob.  &  Pal.  494.  Ry.  U,  Moo.  298.    See  Sandenon 

(y)  Skinner Y,  UpshaWy2Loird  v.  BeU,  2  Cro.  &  Mee.  804,  811 ; 

Baym.  752.  4  Tyr.  244,  262. 

(2)  Thompion  y.  Looey,  ^  B.  &  (/)  Johnson  y.  JB^llf  8  Stark. 

Aid.  283.  172  ;    Allen  y.  Smith,  12  C.  B. 

(0)  SunbolfY,  Alford, 8 Mee.  &  N.  S.  688,  affirmed  in  £lx.  Cham., 

Wels.  248.    The  lien  of  innkeepers  9  Jar.  N.  S.  1284, 11  W.  R.  440. 
on  the  goods  of  their  gaests  is  now  (^)  Thames  Iron  Works  Com- 

rcgalated  bj  stat.  26  &  27  Vict.  c.  pany  y.  Patent  Derrick   Com- 

41.  pany,  1  John.  &  H.  93. 

(Jb)  Uw parte  Oekenden,  1  Atk.  (A)  British  Entpire  Sfdpping 

235.  Oompany  y.  Somes,  I  £.  B.  &  E. 

((?)  I^anklin  y.  Hosier,  4  B.  &  333. 
Aid.  841.  (i)  Hartford  y.  Jones,  1  Lord 

(rf)  Bevan  y.  Walters,  1  Moo,  Raym.  393 ;  Bar  big  v.  Day,  8 

&  Mai.  286.  East,  57. 

(<?)    Wallace  v.    Woodgate,  1 
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1854,  which  provides  for  the  appointment  of  public  re- 
ceivers of  all  wreck,  into  whose  hands  any  person,  not 
being  the  owner,  who  finds  or  takes  possession  of  any 
wreck,  is  bound  to  deliver  it  as  soon  as  possible  (j).  The  Freight 
lien  of  a  shipowner  for  fi^ight  is  now  regulated  by  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (A;. 


A  general  lien,  when  it  does  not  arise  by  express  con-  Ctenenl  lien, 
tract,  or  from  a  contract  implied  by  the  course  of  deal- 
ing between  the  parties  (Z),  accrues  in  consequence  of  the 
custom  of  some  trade  or  profession ;  and  it  may  be  local 
also,  that  is,  confined  to  some  particular  place  (m).  It 
obtains  in  many  trades,  such  as  w^^ngers  (n),  dyers  (o), 
c^icopdnters  (p),  £BLCtors{q)y  policy  brokers  (r),  a^d 
bankers  (s),  and  perhaps  also  o^mmnr)  ^anift"'  (^)  So-  Solicitor's  lien, 
licitors  and  attomies  have  also  a  lien  on  all  the  deeds 
and  documents  of  their  clients  in  their  possession  for 
their  professional  charges  generally  (u) ;  but  this  doctrine 
is  to  be  taken  in  connection  with  the  peculiar  nature  of 
title  deeds,  which  being  the  sinews  of  the  land,  follow  the 
seisin  of  it,  and  may  therefore  be  held  by  the  client  only 
for  a  limited  interest.  Thus,  if  a  tenant  for  life  should 
leave  the  title  deeds  of  the  land  in  the  hands  of  his  soli- 


(j)  Stat.  17  &  18  Vict.  c.  104 ; 
amended  by  stats.  18  &  19  Vict  c. 
91  ;  24  Vict.  c.  10,  and  25  &  26 
Vict.  c.  68. 

(A)  Stat.  26  &  26  Vict.  c.  63, 
8S.  66,  78. 

(I)  Simand  r.  Hihhert,  1  Rns. 
&  Myl.  719. 

(«i)  Holdemeu  t.  Colliiuon,  7 
Bam.  &  Cress.  212. 

(n)  Nayl&r  v.  Manglet,  1  Esp. 
109. 

(o)  Savill  V.  Barehard,  4  Esp. 
68.  See  however  Close  v.  Water- 
house,  6  East,  623,  n. 

( J?)  Weldon  t.  Oaitld,  8  Esp. 


(^)  Houghton  r.  Matthews,  3 
Bos.  &  Pol.  488  ;  Cowelly.Simp' 
son,  16  Ves.  280. 

(r)  Man  v.  Shiffner,  2  East, 
628. 

(«)  Da/vU  y.  Bowsher,  6  T.  R. 
488  ;  Brandao  t.  Bamett,  8  C. 
B.  619,  680. 

(t)  See  Rushforth  y.  Hadfield, 
6  East,  619  ;  7  East,  224  ;  Atpiii' 
all  y.  Piok/ord,  8  Bos.  Sc  Pal. 
44,  note.  As  to  railways,  see  stat 
8  &  9  Vict.  c.  20,  s.  97. 

(tt)  Stevenson  y.  Blahelock,  I 
Man.  &  Sel.  586 ;  Ea  parte  Ster- 
lin{f,  16  Ves.  268  ;  JB>  parte 
Pemberton,  18  Ves.  282. 
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citor,  the  lien  of  the  solicitor  for  his  professional  charges 
would  be  coextensive  only  with  his  client's  interest,  and 
on  the  client's  decease  the  solicitor  would  be  bound  to 
deliver  up  the  deeds  to  the  remainder-man,  although  his 
charges  might  remaili  unpaid  (v).  So  if  the  client  should 
be  a  mortgagee,  the  solicitor  having  the  deeds  would  be 
bound  to  deliver  them  to  the  mortgagor,  on  the  recon- 
veyance of  the  property,  on  payment  to  the  mortgagee 
of  all  principal  and  interest ;  for  on  such  reconveyance 
the  mortgagee  ceased  to  have  any  interest  in  the  lands  (:r)* 
And  in  like  manner  if  the  client  should  be  a  mortgagor, 
the  solicitor  would  have  no  right  to  retain  the  deeds  as 
against  the  prior  claim  of  the  mortgagee  (y) :  and  if  the 
client  should  be  a  trustee,  the  deeds  must  be  given  up 
for  the  purposes  of  the  trust  {z).  This  lien  also  extends 
only  to  charges  strictly  professional  (a),  and  to  docu- 
ments in  the  possession  of  the  attorney  or  solicitor  in  his 
professional  character  (b) ;  but  it  has  been  held  that  such 
lien  is  assignable,  together  with  the  debt  and  documents, 
to  a  third  person  not  a  solicitor  or  attorney  (c)^  A  mere 
certificated  conveyancer  has  no  general  lien  on  the  do^ 
New  enact-  cument  in  his  hands  (ef).  It  is  now  provided  that  in 
every  case  in  which  an  attorney  or  solicitor  shall  be 
employed  to  prosecute  or  defend  any  suit,  matter  or  pro- 
ceeding in  any  court  of  justice,  it  shall  be  lawful  for  the 
court  or  judge,  before  whom  any  such  suit,  matter  or 
proceeding  has  been  heard,  or  shall  be  depending,  to 

(v)  Damei  v.  Vemon,  6  Q.  B.      &  £11.  428  ;  Worrell  t.  Jo/ttuon^ 
443,  447.  2  Jac  &  Walk.  218. 

(w)  Wakefield  Y,Newbon,^(i.  (b)  CJtampernanm  y.  Scottf  6 

B.  276.  Madd.  93  ;  Baloh  v.  Symet,  T.  & 

(y)  Smith  T.  Chichester,  2  Dr.      Rnas.  87. 
&  War.  893 ;  Blunden  v.  Desart^  ,jjg  r/?^  ^^l  v,  fh^ZhMun^^  a  De  G, 
id.  406 ;  Felly  v.  Wathen,  7  Hare,  'ft  S.  772,  ted  qu. 
851 ;  1  De  Gez,  Mac.  &  Gord.  16.  (d)  HollUy,  OoruZ^^, 4 Tainit. 

(j[:)  Baker  Y.Hender»onf^^\nL      807;   Steadman  y,  Hockley  ^  16 
27.  Mee.  &  Wels.  663. 

(rt)  2%e  JKin^  t.  Sankey,  6  Ad. 
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declare  such  attorney  or  solicitor  entitled  to  a  charge 
upon  the  property  recovered  or  preserved;  and  upon 
such  declaration  being  made,  such  attorney  or  solicitor 
shall  have  a  charge  upon  and  against,  and  a  right  to 
t)ayment  out  of  the  property,  of  whatsoever  nature, 
tenure  or  kind  the  same  may  be,  which  shall  have  been 
recovered  or  preserved  through  the  instrumentality  of 
any  such  attorney  or  solicitor,  for  the  taxed  costs, 
charges  and  expenses  of  or  in  reference  to  such  suit, 
matter  or  proceeding  {e). 

Lien,  then,  of  whatever  kind,  is  merely  a  right  to 
retain  the  possession  of  the  goods.    This  right  of  posses- 
sion enables  the  person  who  has  been  in  possession  by 
virtue  of  the  lien  to  maintain  an  action  of  trover  for  the 
goods  (/) ;  but  the  property  in  the  goods  still  remains  Property  of 
with  the  owner ;  and  if  the  person  having  the  lien  should  ^^"2?^/^ 
give  up  the  possession  of  the  goods,  his  lien  will  be  the  owner, 
lost  {ff) ;  the  owner's  property  in  them  will  draw  to  it 
the  right  of  possession,  and  enable  him  to  maintain  an 
action  of  trover  (A).     And  if  the  person  having  the  lien  How  lien  la 
should  take  a  security  for  his  debt,  payable  at  a  distant  ^^^ 
day,  his  lien  would  on  that  account  be  lost,  as  it  would 
be  unreasonable  that  he  should  detain  the  goods  till 
such  future  time  of  payment  (t) ;  and  in  this  case  also 
an  action  of  trover  may  be  maintained  by  the  owner 
of  the  goods,  by  virtue  of  the  right  of  possession  now 
accrued  to  him  in  respect  of  his  property  (A). 

When  goods  are  taken  under  a  distress  for  rent,  the  Distress  for 
property  in  the  goods  stiH  remains  in  the  owner,  until  a  ^^^' 

(e)  Stat.  23  «c  24  Vict.  c.  127,  264. 

8.  28;  Wilton  y.  ffood,  3  Hnrlst.  (A)  Sweet  t.  Pi/m,  1  East,  4. 

&  Colt.  148  ;  Hdymet  v.  Cooper ^  (%)  Cowell  y.  SimpMon,  16  Ves. 

S3  Beav.  431.  276. 

(/}  Legg  y.  JBvans,  6  Mee.  8g  (^k)   HewUon   y.   Quthrie,  2 

Wels.  36.  New  Cas.  766,  769. 

(J)  Kruges  y.   Wilcox^  Amb. 


32  OF  CHOSES  IN  POSSESSION. 

gale  is  made  pursuant  to  the  statute  (/)  by  which  a  sale 
is  authorized(m). 

In  all  the  above  cases  of  finding  of  goods,  bailment, 
lien  and  distress,  it  appears  dear,  therefore,  that  the 
property  in  the  goods  is  still  siptiply  vested  in  one  party 
only,  although  the  right  to  their  immediate  possession 
may  be  in  another  party,  and  the  actual  possession  pos- 
sibly in  a  third* 

(0  Stot.  2  Wm.  &  Mjuy,  Seas.  (m)  IRng  t.  England,  4  Beet 

1,  c.  5,  B.  2.  &  Smith,  782. 
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CHAPTER  III. 

OF  THE  ALIENATION  OF  CHOSE8  IN  POSSESSION. 

Choses  in  possession  have  always  been  freely  alienable 
from  one  person  to  another.     The  feudal  principles  of 
tenure^  which  in  ancient  times  opposed  the  alienation  of 
landed  estates,  could  have  no  application  to  the  then 
insignificant  subjects  of  personal  property ;  although  the 
full  right  of  testamentary  disposition  was  not,  as  we  shall 
hereafter  see,  enjoyed  in  early  times.     But,  though  the  A  grant  can- 
property  in  personal  chattels  may  be  freely  aliened,  it  is  ^  hi  which* 
impossible  for  a  man  to  make  a  valid  grant  in  law  of  »  man  has  no 
that  in  which  he  has  no  actual  or  potential  property,  but  tentdal  pro- 
which  he  only  expects  to  have.     A  person  who  has  an  P®^* 
interest  in  land  may  grant  all  the  fruit  which  may  grow 
upon  it  hereafter  (a).     So  a  grant  of  the  next  year's  wool 
of  all  the  sheep  which  a  man  now  has  is  valid,  because 
he  has  a  potential  property  in  such  wool  (&).    But  a  grant 
of  the  wool  of  all  the  sheep  which  a  man  ever  shall  have 
is  void  (c).     And  in  the  same  manner  the  assignment  of 
a  man's  stock  in  trade  passes  only  such  articles  as  are 
his  property  at  the  time  he  executes  such  assignment, 
and  will  not  comprise  any  other  articles  which  he  may 
afterwards  purchase  {d) ;  not  even  if  the  instrument  of 
assignment  should  purport  to  convey  all  goods  which 
should  at  any  time  thereafter  be  in  or  upon  his  dwelling- 
house  (e).     The  property  in  goods  to  be  hereafter  ac- 

(a)  Cf^ranthamy.  Hamleyylloh,  Man.  &  Gr.  246  ;  S.  C.  6  Scott, 

182 ;  Fetch  V.  Tutin^  16  Mee.  &  N.  R.  967. 

Wela.  110.  (e)  Iaiwh  v.  Thornton^  1  C.  B. 

(J)  Per  Pollock,  C.B.,  16  Mee.  379;  Oale  v.  Bumell,  7  Q.  B. 

&  Wels.  116.  850 ;  Belding  ▼.  Read^  Exch.  11 

{c)  Com.  Big.  tit.  Grant  (D).  Jar.  N.  S.  647  j  8  Hnrlst.  &  Colt. 

{d)    TaphUl   y.    HiUnu^n,    6  966. 

w.p.p,  n 
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quired  may  however  be  effectually  passed  by  an  assign- 
ment thereof  in  equity  coupled  with  a  licence  to  seize 
them(/). 


Ancient  mode 
of  conveying 
real  property. 


Modes  of  alien- 
ation of  per- 
sonal chattels. 


The  manner  in  which  the  alienation  of  personal  chat- 
tels is  effected^  is  in  many  respects  essentially  different 
from  the  modes  of  conveying  real  estate.  In  ancient 
times,  indeed,  there  was  more  similarity  than  there  is  at 
present.  The  conveyance  of  land  was  then  usually  made 
by  feoffment,  with  livery  of  seisin,  which  was  nothing 
more  than  a  simple  gift  of  an  estate  in  the  land,  accom- 
panied by  delivery  of  possession  (^)«  This  gift  might 
then  have  been  made  by  mere  word  of  mouth  (A) ;  but 
the  Statute  of  Frauds  (i)  made  writing  necessary ;  and 
now  every  conveyance  of  landed  property  is  required  to 
be  by  deed  (J).  Personal  chattels,  on  the  contnuy,  are 
still  alienable  by  mere  ffift  and  delivery ;  though  they 
may  be  disposed  of  by  deed;  and  they  are  also  assign- 
able by  sakf  in  a  manner  totally  different  from  the  con- 
veyance requisite  on  the  transfer  of  real  estate.  Each 
of  these  three  modes  of  conveyance  deserves  a  separate 
notice. 


Gift  and  deli- 
very. 


1.  And  first,  personaJ^^hattels  are  alienable  by  a  mere 
gift  of  them,  accompanied  by  delivery  of  possession. 
For  this  purpose  no  deed  or  writing  is  require?,  nor  Is  it 
essential  that  there  should  be  a  consideration  for  the  gift. 
Thus,  if  I  give  a  horse  to  A.  B.,  and  at  the  same  time 
deliver  it  into  his  possession,  this  gift  is  complete  and 


(/)  Omgreve  v.  Ihetts,  10 
Exch.  298 ;  ffojfe  v.  Eayley,  6 
E.  &  B.  830  ;  AllaU  v.  Carr, 
Exch.  6  W.  B.  678  ;  Chidell  v. 
Oalmorthy,  6  C.  B.  N.  S.  471  ; 
Holroyd  v.  Marthall,  10  H.  of  L. 
Cas.  191;  9  Jur.  N.  S.  213;  Reeve 
T.  Whitmorey  L.  C,  12  W.  R. 
118;  9  Jur.  N.  S.  1214. 

(^)  See  Principles  of  the  Law 


of  Beal  Property,  113,  2nd  ed.; 
118,  3id  &  4th  eds.;  121,  5th  ed.; 
127,  6th  ed.;  180,  7th  ed. 

(jk)  See  Principles  of  the  Law 
of  Real  Property,  117,  2nd  ed. ; 
122,  8rd  &  4th  eds.;  128,  5th  ed.; 
184,  6th  ed. ;  187,  7th  ed. 

(i)  Stat  29  Car.  11.  c.  8,  sa.  1, 2. 

O)  Stat8&9Vict.c.l06,8.a 
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irrevocable,  and  the  property  in  the  horse  is  thencefor- 
ward vested  in  A.  B.  (A).  But  if  I  purport  to  assign 
the  horse,  and  jet  retain  the  possession,  the  gift,  though 
made  by  writing  (so  that  it  be  not  a  deed),  is  absolutely 
void  at  law  (/),  and  equity  will  give  no  relief  to  the 
donee  (m).  It  may,  however,  be  observed,  that  if  the  Tmst,  though 
donor  should  not  attempt  to  part  with  the  subject  of  fopcedm' 
gift,  but  should  declare  that  he  keeps  possession  of  it  in  ^^^* 
trust  for  the  donee,  equity  will  seize  on  and  enforce  this 
trust,  although  voluntarily  created  (n).  In  some  cases 
it  is  not  possible  to  make  an  immediate  and  complete 
delivery  of  the  subject  of  gift ;  and  in  these  cases,  as 
near  an  approach  as  possible  must  be  made  to  actual 
delivery ;  and  if  this  be  done  the  gift  will  be  effectual. 
Thus  if  goods  be  in  a  warehouse,  the  delivery  of  the  key 
will  be  sufficient  {o) ;  timber  may  be  delivered  by  mark- 
ing it  with  the  initials  of  the  assignee  (p),  and  an  actual 
removal  is  not  essential  to  the  delivery  of  a  haystack  (9). 
But  the  delivery  of  a  part  of  goods  capable  of  actual 
delivery,  is  not  a  sufficient  delivery  of  the  whole  (r). 

When  goods  are  in  the  custody  of  a  simple  bailee,  Constroctive 
such  as  a  wharfinger  or  carrier,  the  possession  of  such  ^^^^^^ 
bailee  is,  as  we  have  seen(*),  constructively  the  posses-  thecugtody  of 
sion  of  the  bailor ;  and  either  the  bailor  or  bailee  may      ™^        ^ 

ik)  2  Black.  Com.  441.  Lock,  L.  C.  11  Jar.  N.  S.  918, 

(Q  Irons  v.  SmtUlpieeey  2  Barn,  correcting  8oale»  v.  Maude,  6  De 

&  Aid.  561 ;  MUler  y.  Miller,  3  G.,  M.  &  G.  48,  51. 
P.  Wms.  856 ;   Bourne  v.  jPb«-  (0)  West  v.  Skip,  1  Ves.  sen, 

brooke,  18  C.  B.  N.  S.  515.    See  244;  Myall  v.  Bowles,  1  Ves.  sen. 

also  Shower  v.  Pilch,  4  Ex.  Bep.  862;  1  Atk.  171;  Wwrdy. Turner, 

478.  2  Ves.  sen.  448. 

(m)  AwtrohM  y.  Smith,  12  Ves.  ip)  Stoveld  y.  ffvfhes,  14  East, 

89,  46 ;  Edwards  y.  Jones,  1  My.  808. 

&  Cr.  226  ;    Billon  y.    Coppin,  {q)  Chapli/n  y.  Bogers,  1  East, 

4  My.  &  Cr.  647,  671.  190. 

(n)  MlUon  v.  EUUon,  6  Ves.  (r)  Per  Pollock,  C.  B.,  14  Mee. 

656 ;  Bx  parte  Dubott,  18  Ves.  &  Wels.  87,  oorrecting  a  dictum 

140, 150 ;  Vandenherg  y.  Palmer,  of  Taunton,  J.,  2  Ad.  &  EIL  78. 
4  Eay  &  John.  204;   Jones  y.  («)  Ante,^,2&, 

d2 
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maintain  an  action  of  trover  in  respect  of  the  goods. 
This  constructive  possession  of  the  bailor  may  be  de- 
livered by  him  to  a  third  person^  by  making  as  near  an 
approach  to  actual  delivery  as  is  possible  under  the  cir- 
cumstances  of  the  case.  By  the  custom  of  Liverpool 
the  delivery  of  goods  in  another  person's  warehouse  is 
effected  by  merely  handing  over  a  delivery  order  (/) ; 

Dock  warrant,  and  the  property  in  wines  in  the  London  Docks  appears 
to  pass  by  the  indorsement  and  delivery  of  the  dock 
warrant  (ti).  But  in  the  absence  of  a  custom  to  the  con- 
tiury,  it  would  seem  that  there  can  be  no  legal  delivery 
of  goods  into  the  hands  of  a  third  person  without  the 
consent  of  the  warehouseman  or  wharfinger  in  whose 

BUI  of  lading,  custody  the  goods  are  (x).  When  goods  are  at  sea,  the 
delivery  of  the  bill  of  lading,  after  its  endorsement,  is  a 
delivery  of  the  goods  themselves  (y) ;  for  it  is  not  pos- 
sible, in  this  case,  to  make  any  nearer  approach  to  an 
actual  delivery  {z). 

AUenadon  by  2.  The  next  method  of  alienating  chattels  personiJ  is 
by  deed.  JlJvery  aeed  imports  a  cbhsideratibn  (a) ;  for 
it  was  anciently  supposed,  that  no  person  would  do  so 
solemn  an  act  as  the  sealing  and  delivery  of  a  deed 
without  some  sufficient  ground.  The  presence  of  this 
implied  consideration  renders  a  deed  sufficient  of  itself 

(t)  Dixon  y.  Totes,  6  Bam.  &  8c  Wela.  776,  791 ;   ItJ3wan  y. 

Adol.  818 ;   and  see  Oreaves  v.  Smith,  2  H.  of  L.  Cases,  809. 

Sepke,  2   Bam.   &    Aid.    131 ;  And  see  Pearson  v.  Dawson,  1 

Kingtford  v.  Merry,  1  Hurl.  &  E.  B.  &  E.  448. 

N.  508.  (y)  Mitchell  y.  Ede,  11  Ad.  & 

(tt)  Ex  parte  Davenport,  Mon.  Ell.  888  ;  and  see  stat  18  &  19 

&  BL  165.    Deliyeiy  orders  are  Vict,  c  111. 

now  subject  to  a  stamp  duty  of  one  (z)  1  Yes.  sen.  862 ;  1  Atk.  171. 

penny,  and  dock  warrants  to  a  (a)  Flowd.  808  ;  8  Burr.  1639  $ 

stamp  duty  of  threepence,  by  star  1  Fonb.  Eq.  842 ;  2  Fonb.  Eq.  26  ; 

tntes  28  Vict.  c.  15,  and  28  &  24  Principles  of  the  Law  of  Real  Pn>- 

Vict.  c  111.  perty,  118,  2nd  ed. ;  128,  8rd  & 

(x)    Znfinger   y.    Samuda,   7  4th  eds. ;  128,  6th  ed.;  184,  6th 

Taunt.  265  ;  Lucas  y.  Dorrien,  ed. ;  187,  7th  ed. 
ibid,  278;  Bryans  y.  Nix,  4  Mee. 
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to  pass  the  property  in  goods  (&)•  It  supplies  on  the  one 
hand  the  want  of  delivery,  and  on  the  other  the  want 
of  that  actual  consideration  which  always  exists  in  the 
third  and  most  usual  mode  of  alienation  of  chattels  per- 
sonal, which  is, 

sale.     It  is  in  this  last  and  most  usual  method  Sale. 

of  alienation  that  the  contrast  presents  itself  between  the 
means  to  be  employed  for  the  alienation  of  real  property  ^ 

and  chattels  personal     When  a  contract  has  been  en-  Effect  of  a 
tered  into  for  the  sale  of  lands,  the  legal  estate  in  such  ^e  sale  of 
lands  still  remains  vested  in  the  vendor ;  and  it  is  not  1*^^ 
transferred  to  the  vendee  until  the  vendor  shall  have 
executed  and  delivered  to  him  a  proper  deed  of  convey- 
ance.    In  equity,  it  is  true,  that  the  lands  belong  to  the 
purchaser  from  the  moment  of  the  signature  of  the  con- 
tract ;  and  from  the  same  moment  the  purchase-money 
belongs,  in  equity,  to  the  vendor  (c).     But  at  law  the 
only  result  of  the  signature  of  a  contract  for  the  sale  of 
lands  is,  that  each  party  acquires  a  right  to  sue  the  other 
for  pecuniary  damages,  in  case  such  contract  be  not  per- 
formed.    Not  so,  however,  the  case  of  a  contract  for  the  Cootract  for 
sale  of  chattels  personal.     Such  a  contract  immediately  tnmrfcrei^e 
transfers  the  legal  property  in  the  goods  sold  from  the  property. 
vendor  to  the  vendee,  without  the  necessity  of  any  thing 
frirther  (rf).     In  order  to  this,  it  is  of  course  necessary, 
that  the  transaction  have  within  itself  all  the  legal  re- 
quisites for  a  sale ;  and  these  requisites  will  accordingly 
form  the  next  subject  for  our  consideration  (e). 

(b)  Carr  v.  Burdisg,  1  C,  M.  &  (a)  In  the  recent  cases  of 
R.  782,  788 ;  S.  C.  5  Tyrw.  309,  Thompson  v.  PeUlU,  10  Q.  B. 
316.  101,  and  Flory  v.  D&nny,  7  Ex. 

(c)  Principles  of  the  Law  of  Rep.  581,  the  property  in  goods 
Beal  Property,  138,  2nd  ed. ;  137,  was  held  to  pass  by  a  mere  written 
3rd  &  4th  eds. ;  143, 5th  ed. ;  150,  memorandnm  by  way  of  mortgage, 
6th  ed.  J  153,  7th  ed.  without  any  delivery  ;  ged  qu, 

id)  Com.  Dig.  tit.  Bienajp.^. — 
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Keqnisites  for  The  requisites  for  the  sale  of  goods  partly  depend 
gooda  under  upon  their  value.  Goods  under  the  value  of  lOZ.  sterling 
the  value  of  jn^y  now  be  sold  in  the  same  manner  as  goods  of  what- 
ever value  were  anciently  saleable  i  whereas  goods  of  the 
value  of  lOL  or  upwards  are  now  regulated  in  their  sale 
by  an  enactment  contained  in  the  Statute  of  Frauds  (/). 
And  first,  with  regard  to  such  goods  and  chattels  as  do 
not  fall  within  this  enactment,  there  can  be  no  sale  with- 
out a  tender  or  part  payment  of  the  money,  or  a  tender 
or  part  delivery  of  the  goods,  unless  the  contract  is  to 
be  completed  at  a  future  time.  Thus  if  A.  should  agree 
to  pay  so  much  for  the  goods,  and  B.,  the  owner,  should 
agree  to  take  it,  and  the  parties  should  then  separate 
without  any  thing  further  passing,  this  is  no  sale  (g). 
But  if  A.  should  tender  the  money,  or  pay  but  a  penny 
of  it,  or  B«  should  tender  the  goods,  or  should  deliver 
any,  even  the  smallest  portion,  of  them  to  A.,  or  if  the 
payment  or  delivery  or  both  should  be  postponed  by 
agreement  till  a  future  day,  the  sale  will  be  valid,  and 
the  property  in  the  goods  will  pass  at  once  from  the 
vendor  to  the  vendee  (A).  If,  however,  any  act  should 
remain  to  be  done  on  the  part  of  the  seller  previously  to 
the  delivery  of  the  goods,  the  property  will  not  pass  to 
the  vendee  until  such  act  shall  have  been  done.  Thus 
if  goods,  the  weight  of  which  is  unknown,  are  sold  by 
weight  (t),  or  if  a  given  weight  or  measure  is  sold  out  of 
a  lai^er  quantity  (A),  the  property  will  not  pass  to  the 
vendee  until  the  price  shall  have  been  ascertained  by 
weighing  the  goods  in  the  one  case,  or  the  goods  sold 
shall  have  been  separated  by  weight  or  measure  in  the 
other.     So  if  an  article  be  ordered  to  be  manufactured, 

(/)  29  Car.  n.  c.  3,  s.  17.  (i)  Hanson  y.  Meyer,  6  East, 

(^)  2  Bla.  Com.  447;  Smith's  614;  Stvanwlok  y,  Sothern^^  AA. 

Mercantile   Law,  461,  5th   ed. ;  &  £11.  895. 

^8,  6th  ed.  {k)  Busk  v.  Davit,  2  Man.  & 

(A)  Shep.  Touch.  224;  Martin-  Selw.  397  ;  Shepley  v.  Davity  6 

daU  y,  Smithj  1  Q.  B.  389,  395.  Taunt.  617. 
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the  property  in  it  will  not  vest  in  the  person  who  gave 
the  order^  until  it  shall,  with  his  assent,  have  been  ap- 
propriated for  his  benefit  (/)•  It  is  not,  however,  neces- 
sary that  a  price  should  actually  be  named.  A  con- 
tract to  sell  without  naming  a  price  is  a  contract  to  sell 
at  a  reasonable  price;  and  the  property  in  goods  may 
well  pass  by  such  a  contract  (m).  So  a  contract  to  sell 
by  weight  may  pass  the  property  in  the  goods  before 
they  are  actually  weighed,  if  such  appear  to  be  the  in- 
tention of  the  parties  (n). 

But  with  regard  to  goods  of  the  value  of  lOZ.  or  up-  Reqnisiteg  for 
wards,  additional  requisites  have  been  enacted  by  the  TOoS^^tiie 
seventeenth  section  of  the  Statute  of  Frauds  (o),  which  v«i«e  of  loi. 
provides,  *'that  no  contract  for  the  sale  of  any  goods,  ^'^P^"^*'^^ 
wares  and  merchandizes  for  the  price  of  lOL  sterling  or 
upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized.'* 
And  by  a  modem  statute  (p),  this  enactment  ^'  shall 
extend  to  all  contracts  for  the  sale  of  goods  of  the  value 
of  lOZ.  sterling  and  upwards,  notwithstanding  the  goods 
may  be  intended  to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be  actually  made, 
procured  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery." 

(0  Atkimon  t.  Bell,  8  B.  &  Norm.  200. 

Cre88. 277 ;  WUhimv.  Bromkead,  ip)  ^  Car.  11.  c.  3. 

5  Man.  &  Gr.  968,  978.  ip)  Stat  9  Geo.  IV.  c.  14,  s.  7. 

(m)  Joyee  y.  Smanny  17  C.  B.  See  Hoadley  v.  M^Laine,  lOBing. 

K.  S.  84.  482,  486. 

(»)  Tarhy  y,  Bate$,  2  Hnrl.  & 
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The  above  section  of  the  Statute  of  Frauds  has  been 
interpreted  bj  a  vast  number  of  cases  decided  on  almost 
What  i«  an  ao-  every  one  of  the  phrases  it  contains  (y).  The  chief  dif- 
wtmd  re4»ipt  fi^"%  ^^*8  ^^^^^  ^  determine  the  exact  meaning  of  the 
within  the  star  acceptance  of  part  of  the  goods  and  actual  receipt  of 
the  same^  required  on  the  part  of  the  bujer^  and  to  as- 
certain in  each  particidar  case  whether  such  acceptance 
and  actual  receipt  have  taken  place  or  not.  The  ac- 
ceptance required  must,  it  seems,  be  an  intentional 
acceptance,  and  such  as  shall  preclude  the  purchaser 
from  afterwards  objecting  to  the  quality  of  the  goods  (r), 
and  it  may  be  prior  to  the  receipt  (js).  Actual  receipt 
seems,  according  to  a  great  preponderance  of  authority, 
to  mean  receipt  of  the  possession  of  the  goods,  and  to  be 
merely  correlative  to  delivery  of  possession  on  the  part 
of  the  vendor  {t).  There  must,  therefore,  be  an  actual 
transfer  of  the  article  sold,  or  some  part  thereof,  by  .the 
seller,  and  an  actual  taking  possession  of  it  by  the 
buyer  (u).  The  possession  of  a  simple  bailee  is,  how- 
ever, as  we  have  seen  (a:),  constructively  the  possession 
of  the  bailor.  If,  therefore,  any  part  of  the  goods  be 
delivered  to  an  agent  of  the  vendee,  or  to  a  carrier 
named  by  him,  this  is  a  sufficient  receipt  by  the  vendee 
himself  (y) ;  and  if  the  goods  should  be  in  the  possession 
of  a  warehouseman  or  wharfinger  at  the  time  of  sale, 

(^)    See    Smith's    Mercantile  6th  ed. ;  Saunders  y.  Topp,  4  Ex. 

Law,  468  et  seq.  6th  ed. ;  495  et  Rep.  390 ;   Castle  v.  Sworder,  5 

seq.  6th  ed.  H.  &  N.  281. 

(r)  Sunt  V.  ffecht,  8  Ex.  814 ;  («)  Baldey  v.  Parker,  2  B.  & 

ITwholson  V.  Bomer,  1  Ellis  &  Cress.  37,  41. 

Ellis,  72 ;  Smith  v.  Hvdson,  Q.  (ar)  ^»f<j,  p.  26. 

B.  11  Jar.  N.  S.  622.    See  how-  (y)  Dawes  v.  Peek,  8  T.  Rep. 

ever  Morton  v.  TLbbetf,  16  Q.  B.  830;  Hart  v.  Bush,  1  E.  B.  &  E. 

428  ;  Bushell  v.  Wheeler,  15  Q.  494,  498.    See  however  Norman 

B.  442.  V.  Phillips,  14  M.  &  W.   277 ; 

(«)  CasackY,  Robinson,  \^Re&i  Coombs  v.  Bristol  and  Exeter 

8c  Smith,  299.  Bailway  Company,  3  H.  &  N. 

(t)  Smith's   McTCantile  Law,  610. 
472,  n.  (y),  6th  ed.  j  499,  n.  (m), 
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the  receipt  by  the  purchaser  of  a  delivery  order,  pro- 
vided it  were  coupled  with  the  assent  of  the  bailee, 
would  be  a  sufficient  receipt  of  the  goods  within  the 
statute  (;?).  The  wharfinger  holds  the  goods  as  the 
agent  of  the  vendor,  until  he  has  agreed  with  the  pur- 
chaser to  hold  for  him.  Then,  and  not  till  then,  the 
wharfinger  is  the  agent  or  bailee  of  the  purchaser,  and 
the  possession  of  such  wharfinger  is  that  of  the  pur- 
chaser; and  then  only  is  there  a  constructive  delivery 
to  him  (a). 

The  requisitions  of  the  statute,  it  will  be  observed.  The  nsqnisl- 
are  in  the  alternative.     Either  the  buyer  must  accept  ^^^  m^in 
part  of  the  goods  sold,  and  actually  receive  the  same,  the  altenuttiye. 
€T  he  must  give  something  in  earnest  or  in  part  of  pay- 
ment, or  some  note  or  memorandum  in  writing  must  be 
signed.     The  two  former  alternatives  are  left  as  they 
were  before  the  statute;  but  the  last  is  a  new  requisition, 
which  must  be  observed  in  the  absence  of  either  of  the 
former  (6).     The  effect  of  the  statute,  therefore,  is  to 
abolish  tender  and  mete  words  as  sufficient  for  a  sale, 
and  to  substitute  for  them  the  more  exact  evidence  of  a 
note  or  memorandum  in  writing  (c).     But  as  the  memo-  Memorandum 
randum  may  be  signed  by  an  agent  lawfiilly  authorized,  "*  ^^t"*8- 
the  boupfbij  pi:  flold  notes  given  by  a  broker  are-AJSuffig 
cient  memorandum  within  f,hfi  mftn-ning  nf  tliA  pfAfiif^(//), 
And  it  is  held  that  the  entry  of  a  purchaser's  name  by 
an  auctioneer's  clerk  at  an  auction  is  also  sufficient  to 
satisfy  the  statute,  as  the  clerk  is,  for  that  purpose,  the 

(»)  B&ntall  T.  Bwm,  8  B.  &  ip)  Every  memonuidnm,  letter 

Cress.  423;  Pea/r%<yn  y.  Damson,  1  or  agreement  made  for  or  relating 

E.  B.  &  E.  448.    See  unte,  p.  36.  <»  the  ^^  ot  any  goods,  wares  or 

(«)  IhHna  y.  Home,  16  M.  &  merchandize,  is  exempt  from  all 

W.  119, 123.  stamp  duty  ;  stat.  65  Geo.  HL  c. 

(J)  Lee  y.   6h^{ffin,  1  Best  &  184,  Sched.,  Part  I.  tit  Agree- 

Smith,  272;  Wilkinson  y,  Eoaru,  ment. 

C.  P.,  1  Law  Rep.  407.    See  Va^  id)  Grove  y.  AJUOo,  6  B.  & 

denhergh  y.  Spooner,  Ex.  1  Law  Cress.  117;  Barton  v.  Oro/ts,  16 

Bep.316.  C.B.N.S.U. 
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When  the 
agreement  is 
not  to  be  per- 
formed within 
a  year. 


authorized  agent  of  the  purchaser  (e).  But  one  of  the 
contracting  parties  to  a  sale  cannot  be  the  agent  for  the 
other  for  the  purpose  of  signing  a  memorandum  of  the 
bargain  (/). 

If  the  agreement  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  then,  how- 
ever small  be  the  yalue  of  the  goods,  no  action  can  be 
brought  upon  it,  unless  the  agreement,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.  This  is 
another  provision  of  the  Statute  of  Frauds  (y),  and  will 
be  hereafker  noticed  more  particularly. 


Although  the  property  in  goods  sold  passes,  as  we 
have  seen  (A),  from  the  vendor  to  the  vendee,  immedi- 
ately upon  the  execution  of  a  valid  contract  for  sale,  yet 
the  possession  of  the  goods  of  course  remains  with  the 
vendor  until  he  deliver  them,  which  he  is  bound  to  do 
when  the  purchaser  is  ready  to  pay  the  price  (i),  but  not 
Vendor's  lien,  before  (A).  And  so  long  as  the  vendor  retains  actual  or 
constructive  possession  of  the  goods,  he  has  a  lien  upon 
them  for  so  much  of  the  purchase-money  as  may  remain 
unpaid  (/).  But  when  the  goods  are  once  delivered  by 
the  vendor  out  of  his  own  actual  or  constructive  posses- 
sion, his  lien  is  gone ;  for  lien  in  law  is,  as  we  have 
seen  (m),  merely  a  right  to  retain  possession,  and  not  to 
recover  it  when  given  up. 

Under  certain  circumstances,  however,  the  vendor  of 


i 


(c)  Bird  V.  BouUer,  4  B.  & 
Adol.  448. 

(/)  litrebrother  v.  8imman$y 
5  B.  &  Aid.  838. 

(^)  29  Car.  II.  c.  8,  a.  4. 

(h)  Ante,  p.  87. 

(i)  Rawson  v.  Johnston,  1  East, 


208. 

(k)  Bloxam  v.  Sanders,  4  Bam. 
&  Cress.  941. 

(0  Diwon  y.  Totes,  5  Bam.  & 
Adol.  318;  LaekinfftonY.  AtJier- 
ton,  7  Man.  &  G.  860. 

(w)  Ante,  p.  27. 
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goods  has  a  right  to  resume  their  possessian,  with  which 
he  had  previously  parted  under  a  contract  for  sale.  This  Stoppge  in 
right  is  called  the  right  of  stoppage  in  transitu  ;  and  it  '"^""^  "* 
occurs  when  goods  are  consigned  entirely  or  partly  (n) 
on  credit  firom  one  person  to  another,  and  the  consignee 
becomes  bankrupt  or  insolyent  be&re  the  goods  arrive* 
In  this  event  the  consignor  (o)  has  a  right  to  direct  the 
captain  of  the  ship,  or  other  carrier,  to  deliver  the  goods 
to  himself  or  his  agent  instead  of  to  the  consignee,  who 
has  thus  become  unable  to  pay  for  them.  The  right  of  First  allowed 
stoppage  in  transitu  was  first  allowed  and  enforced  only  (^AQceryr 
by  the  Court  of  Chancery,  which,  in  the  exercise  of  its 
equitable  juorisdiction,  considered  that,  under  the  circum- 
stances above  mentioned,  it  was  very  allowable  in  equity 
for  the  consignor  to  get  his  goods  again  into  his  own 
hands  (p).  But  the  right  was  subsequently  acknowledged 
by  the  courts  of  law ;  and  it  is  now  constantly  enforced 
by  them.  As  this  right  was  originally  of  equitable  origin 
it  cannot  be  expected  to  depend  on  strictly  legal  princi- 
ples ;  and  the  doctrines  of  law  on  this  particular  subject 
are  in  &ct  unlike  its  usual  doctrines  on  other  matters. 
Thus  it  is  at  variance  with  the  general  principles  of  law 
that  a  man  should  be  allowed  to  transfer  to  another  a 
right  which  he  has  not,  or  that  a  second  purchaser  should 
stand  in  a  better  position  than  his  vendor  (9)  ;  but  the 
consignee  of  goods  may,  by  indorsing  the  bill  of  lading 
to  a  bon&  fide  indorsee,  defeat  the  consignor's  right  to 
stop  in  transitu  (r).  So  a  delivery  of  goods  into  the 
possession  of  a  carrier  appointed  by  the  vendee  is,  in 
construction  of  law,  a  delivery  to  the  vendee  himself, 
and  divests  the  vendor's  lien  for  the  unpaid  purchase* 

(n)  Sadffson  t.  Zoy,  7  T.  R.  iq)  Dixon  v.  Tates^  6  Bam.  & 

440.  Adol.  339. 

(0)  Bi^d  T.  Browny  4  Ex.  Bep.  (r)  Lickbarrow  y.  Mcuon,  2  T. 

786.  R.  63  ;  1  H.  BL  857 ;  6  East,  21 ; 

ip)  Wiseman  v.  Vandeputt,  2  1  Smith's  Leading  Cases,  888  ; 

Vem.  208;    Snee  v.  Pretcot,  1  Jenkyns  t.   Ugborne,  7  Man.  & 

Atk.  245.  Gr.  678,  699. 
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monej  {s) ;  but  unt3  the  transitus  is  completelj  ended, 
or  the  goods  come  to  the  actual  possession  of  the  yendee, 
the  vendor's  right  to  stop  them  in  transitu  may  still  be 
exercised  in  the  event  of  the  bankruptcy  or  insolvency 
of  the  vendee  (t),  unless  indeed  such  right  be  defeated, 
as  we  have  said,  by  a  bond  fide  indorsement  of  the  bill 
of  lading.  Thus,  although  by  the  sale  of  the  goods  the 
property  in  them,  involving  the  risk  of  their  loss,  passes 
to  the  purchaser,  and  although  the  possession  of  them 
be  delivered  to  a  carrier  named  by  him,  still  such  posses- 
sion may  be  resumed  by  the  vendor  during  the  journey, 
in  the  event  of  the  bankruptcy  or  insolvency  of  the 
vendee.  As  this  right  is  a  departure  from  legal  princi- 
ples on  the  vendor's  behalf,  it  is  allowed  only  in  one  of 
the  two  cases  of  bankruptcy  or  insolvency,  by  which 
latter  term  appears  to  be  here  meant  a  general  inability 
to  pay,  evidenced  by  stopping  of  payment  (tt).  When 
possession  of  goods  has  been  resumed  by  the  vendor 
under  his  right  of  stoppage  in  transitu,  he  is  restored  to 
the  lien  for  the  impaid  purchase-money  which  he  had 
before  he  parted  with  such  possession ;  but,  according 
to  the  better  opinion,  the  contract  for  sale  is  not  thereby 
rescinded  (x). 

A  recovery  in        There  is  one  case  in  which  the  property  in  goods 

Sr^proMitr  in  P*^*^'^  ^™  ^^^  person  to  another  by  payment  of  their 

the  defendant,   value  without  any  actual  sale.    In  any  action  of  trover  (y) 

the  plaintiff  is  entitled  to  damages  equal  to  the  value  of 

(«)  Dames  v.  Peck,  8  T.  R.  830;  («)  See  Smith's  Merc.  Law,  525, 

a»<0,  p.  40;   Wilmshwrgt  T,  Bow*  n.  {b),  5th  ed. ;  554,  n.  6th  ed. 

her,  in  error,  7  Man.  &  Gr.  882.  The  caae  of  Wilmshnrst  v.  Bom^ 

(0  SoUt  V.  PoTvnal,  1  Esp.  240;  ker,  5  New  Cas.  541, 7  Scott,  561, 

Northey  v.  Field,  2  Esp.  618  ;  2  Man.  &  G.  812,  was  reversed  in 

Jackton  y.  Niclioly  5  New  Cases,  error,  7  Man.  &  Gr,  882. 

508,  519.    See    Van   Casteel  v.  {as)  BloramT.  Sanders^ ^B«m. 

Booker,  2  Ex.  Bep.  691 ;  Heine-  &  Cress.  949  ;  1  Smith's  Leading 

key  y.  Harle,  8  £.  &  B.   410;  Cases,  482. 

t^ith  y.  Hudson,  Q.  B.  11  Jur.  (y)  See  ante,  p.  23. 
N.  S.  622. 
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the  property  he  has  lost,  but  not  further,  unless  he  has 
sustained  any  special  damage  (z).  The  defendant  there- 
fore, having  paid  the  amount  of  the  damages,  is  entitled 
to  retain  the  goods  in  respect  of  which  the  action  is 
brought;  and  the  property  in  them  vests  in  him  ac- 
cordingly (a). 

The  alienation  of  personal  chattels  is  prohibited  to  be 
made  by  certain  persons  and  for  certain  objects.     And 
first  with  respect  to  persons.     An  alien  or  foreiamer  is  Alien, 
under  great  rPjrfnVtinna  sui  fI^  thp.  iu>qiiirpmATif.  nf  r^]       ^^^  dJ.^^    ^/^ 
estate  (b) ;  but  with  respect  to  personal  chattels  he  stands  "*' 

on  the  same  footing  as  a  natural-bom  subject ;  for  by 
the  recent  act  to  amend  the  laws  relating  to  aliens  (c),  it 
it  enacted  {d)  that  from  and  after  the  passing  of  this  act, 
any  alien,  being  the  subject  of  a  friendly  state,  shall  and 
may  take  and  hold  by  purchase,  gift,  bequest,  represen- 
tation or  otherwise,  every  species  of  personal  property, 
except  chattels  real,  as  frdly  and  eflfectually  to  all  intents 
and  purposes,  and  with  the  same  rights,  remedies,  ex- 
emptions, privileges  and  capacities,  as  if  he  were  a  na- 
tural-bom subject  of  the  united  kingdom.     The  gift  of  Infant,  idiot 
an  infant  or  person  under  the  age  of  twenty-one  years  "^  ^'""^^ 
is  voidable  {e\  and  that  of  an  idiot  or  lunatic  appears  to 
be  absolutely  void  (/) :  in  this  respect  the  law  of  personal 
chattels  is  now  the  same  as  that  of  real  estate  (g).    Mar-  Married 
ried  women  also  are  incapable  of  making  any  disposition  ^^^^"* 
of  personal  chattels^  except  such  as  may  be  settled  in 

(2;)  Bodlejf  y.  Reynolds,  8  Q.  plained  by  Btat.  10  &  11  "Vict  c 

B.  779.  88. 

(a)  Cooper  ▼.  Shepherd,  8  C.  (d)  Sect.  4. 

B.  266»  272.    See  Buchland  ▼.  (0)  Bac.  Abr.  tit  Infancy  Age 
Johnson,  C.  P.  18  Jnr.  775  ;  16  (I),  8. 

C.  B.  145.  (/)  Ibid,  tit  Idiots  and  Luna- 
cy) See  Principles  of  the  Law      tics  (F). 

of  Real  Propertj,  56, 2nd  ed.;  58,  (^}  See  Principles  of  the  Law 

drd&4thed8.i  61»5th&6thed8.;  of  Beal  Property,  57,  2nd  ed. ; 

62,  7th  ed.  59,  did  &  4th  eds.  ;  62,  5th  ed. ; 

(<?)  Stat  7  &  8  Vict  c.  66,  ex-  63, 6th  ed. }  64, 7th  ed. 
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Conyiets. 


equity  in  trust  for  their  own  separate  use  ;  for  marriage 
is  an  absolute  gift  in  law  of  all  the  wife*s  choses  in  pos- 
session to  her  husband^  as  well  those  she  is  possessed  of 
at  the  time  of  the  marriage,  as  those  which  come  to  her 
during  her  coverture  (A).  Persons  convicted  of  treason 
gr  felony^orfeit  on  such  conviction  the  whole  of  their 
/^2Ju4  JJ  ^^^  goods  and  chattels  to  the  crown ;  and  nothing  but  a  bona 
^  ,'6  tt^S"  fide  alienation  for  a  valuable  consideration,  made  pre- 

viously to  conviction,  can  avert  such  forfeiture  (i). 
When  a  felony  is  not  capital,  the  punishment  endured 
has  the  effect  of  a  pardon  (A) ;  but  the  restoration  to 
civil  rights  does  not  take  effect  till  the  determination  of 
the  period  of  punishment.  All  personal  property,  there- 
fore, which  accrues  to  a  felon  during  his  transportation 
is  forfeited  to  the  crown  (Z);  but  a  mere  contingent 
interest  will  not  be  forfeited,  if  it  do  not  vest  until  the 
expiration  of  the  period  of  banishment  (m). 


Gift  for  d^ 
franding  cre- 
ditors. 


With  regard  to  the  objects  for  which  the  alienation 
of  chattels  personal  is  prohibited,  gifts  to  charitable 
purposes  are  not  restricted,  neither  are  corporations 
excepted  objects,  as  in  the  case  of  landed  property  (n). 
But  by  a  statute  of  the  reign  of  Elizabeth  (o),  the  gift 
or  alienation  of  any  lands,  tenements,  hereditaments, 
goods  and  chattek,  made  for  the  purpose  of  delaying, 
hindering  or  defrauding  creditors,  is  rendered  void  as 
against  them,  unless  made  upon  good^  which  here  means 
valuable,  consideration,  and  bond  fide  to  any  person  not 
having  at  the  time  of  such  gift  any  notice  of  such  fraud. 


ih)  Co.  Litt.  SOO  a;  1  Rop.Hnsb. 
and  Wife,  169.  See  past,  the 
chapter  on  Hosband  and  Wife. 

(i)  8  Bep.  82  b  ;  4  Bla.  Com. 
887,  888  ;  Perkins  v.  Bradley,  1 
Hare,  219;  Ckmne  y.  Baylis,  81 
Bear.  851. 

(*)  Stat.  9  Geo.  IV.  c.  82,  8.  8. 

(0  JRoberts  v.  Walker,  I  RqsB. 


&  M.  762. 

(m)  Stokes  T.  Holden,  1  Keen, 
145;  Tkompson*s  trustSy22BeAy. 
506. 

(f»)  See  Principles  of  the  Law 
of  Real  Property,  58,  2nded.;  60, 
61,  8rd  &  4th  eds. ;  64, 65,  5th  ed.; 
69th,  6th  ed.;  72,  7th  ed. 

(o)  Stat.  13  Elii.  c.  5« 
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There  are  also  more  stringent  provisions  to  the  same 
effect  contained  in  the  bankrupt  laws,  to  which  reference 
will  be  hereafter  made  in  the  chapter  on  bankruptcy. 
The  fraudulent  purpose  intended  by  the  statute  of 
Elizabeth  can  of  course  only  be  judged  of  by  circum- 
stances. Thus  it  has  been  held  that  if  the  owner  of 
goods  make  an  absolute  assignment  of  them  by  deed  to 
one  of  his  creditors,  and  yet  remain  in  the  possession  of 
the  goods,  such  remaining  in  possession  is  a  badge  of 
fraud,  which  renders  the  assignment  void,  by  virtue 
of  the  statute,  as  against  the  ot^er  creditors  (p)«  But 
if  the  assignment  be  made  to  secure  the  payment  of 
money  at  a  fiiture  day,  with  a  proviso  that  the  debtor 
shall  remain  in  possession  of  the  goods  until  he  shall 
make  de&ult  in  payment,  the  possession  of  the  debtor, 
being  then  consistent  with  the  terms  of  the  deed,  is  not 
regarded  in  modem  times  as  rendering  the  transaction 
fraudulent  within  the  meaning  of  the  statute  (q).  Such  Mortgage 
a  transaction  is  in  fact  a  mortgage  of  the  goods,  analo-  S<xx^ 
gous  to  a  mortgage  of  lands  (r).  The  property  in  the 
goods  passes  at  law  by  the  deed  to  the  mortgagee  («), 
whilst  the  possession  of  them  rightly  remains  with  the 
mortgagor.  The  mortgagee  therefore  cannot  maintain 
an  action  of  trover  for  the  goods  against  a  stranger, 
until  de&ult  has  been  made  by  the  mortgagor  in  pay*- 
ment  of  the  money  secured  (t).    In  this  respect  a 

(p^  7hvyne*s  case,  3  Rep.  80  b;  (t)  Bradley  v.  Copley,  1  C.  B. 

1  Smith's  Leading  Cases,  1;  Ed-  686;  Brierley  y.  Kendall,  17  Q. 

wards  y.  Harben,  2  T.  Bep.  587.  B.  937.    If  the  mortgagor  should 

(^)  Edwards  y.  Harhen,  2  T.  retain  possession  nfter  default  in 

Bep.  587;  Martindale  y.  Bocthy  pa3rmeut  at  the  time  specified,  it 

8  Bam.  &  Add.  498  ;   Reed  y.  may  possibly  be  doubted  whether 

Wilmet,  7  Bing.  577.  the  security  would  not  then  be 

(r)  See  Principles  of  the  Law  yoid  as  against  creditors  under  the 

of  Real  Property,  332,  2nd  ed.;  statute  of  Elizabeth,  for,  by  the 

349,  4th  ed.;  860,  5tli  ed.;  382,  terms  of  the  deed,  the  mortgagor 

6th  ed.;  889,  7th  ed.  is  only  to  enjoy  possession  until 

(s)  Gale  y.  Burnell,  7  Q.  B.  default    But  the  better  opinion 

850.  is  that  the  deed  will  still  be  good. 
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mortgage  of  goods  differs  from  a  mere  pledge,  in  wliicli 
the  property  in  the  goods  remains  with  the  pledgor^  and 
the  pledgee,  although  he  may  have  power  to  sell  them, 
obtains  possession  only  (u),  the  right  to  retain  which 
enables  hi^i  to  maintain  an  action  of  trover  {x).  The 
chief  disadvantage  in  a  mortgage  of  goods  is,  that,  as 
the  goods  continue  in  the  possession  of  the  mortgagor 
as  reputed  owner,  they  will,  by  virtue  of  provisions  in 
one  of  the  bankrupt  acts,  become  liable,  in  the  event  of 
his  bankruptcy,  to  be  sold  for  the  benefit  of  his  credi- 
Filing  of  bills  tors  generaDy  (y).  By  a  recent  act  of  parliament  {z) 
of  sale.  every  bill  of  sale  of  personal  chattels,  whereby  the 

grantee  shall  have  power  to  take  possession  of  any 
effects  therein  comprised,  or  a  true  copy  thereof,  must 
be  filed  in  the  office  of  the  Court  of  Queen's  Bench 
within  twenty-one  days ;  otherwise  such  bill  of  sale  is 
rendered  void,  so  far  as  regards  any  of  the  goods  in  the 
apparent  possession  of  the  grantor,  both  as  against  the 
assignees  of  the  grantor,  in  case  of  his  bankruptcy,  or 
under  any  assignment  for  the  benefit  of  his  creditors, 
and  also  as  against  all  sheriff's  officers  and  other  per- 
sons seizing  the  effects  in  execution  of  any  process  of 
any  court  of  law  or  equity  issued  against  the  goods  of 
the  grantor.  Such  bills  of  sale  before  the  act  were 
valid  as  against  an  execution  creditor,  though  void  as 
against  assignees  under  the  bankruptcy  of  the  grantor ; 
and  the  act  does  not  appear  to  give  to  such  bills  of  sale 
as  are  filed  under  it  any  greater  validity  than  they  had 
before  (a).     But  if  the  bill  of  sale  be  not  filed,  the  goods 

See  2  David8on*8  Precedents,  609,  by  stat.  12  &  18  Vict.  c.  lOG,  s. 

2nded.;  Exparte  8parrofV,2'De  126;  Frethney  y,  Carrick,  1  H. 

G.  M.  &  G.  907.  &  N.  653;  Spackman  v.  Miller, 

(u)  Ante,  p.  26.  12  C.  B.  N.  S.  659;  HoriUby  v. 

(a?)  Legg  v.  Beam,  6  Mee.  &  Miller,  1  Ell.  &  Ell.  192. 

WelB.  36.  (2)  Stat  17  &  18  Vict.  c.  86. 

(y)  Ryall  v.  ItolU,  1  Atk.  165,  {a)  StansfeU  v.  CuMU,  2  De 

170  ;  8.  C.  nom.  Ryall  v.  Hofvles,  G.  &  Jones,  222;  Badger  v.  Skofp, 

1  Ves.  sen.  348;  stat  6  Geo.  IV.  Q.  B.,  8  W.  R.  210;  6  Jar.  N.  S. 

c.  16,  B.  72,  repealed  and  re-enacted  877 ;  2  Ellis  &  Ellis,  472. 
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may  now  be  taken  in  execution,  which  they  could  not 
have  been  before  the  act.     The  act  does  not  apply  to  Fixtures, 
fixtures,  when  they  pass  by  a  conveyance  of  the  pre- 
mises to  which  they  are  affixed  {b).     And  as  seizure  of 
the  goods  of  a  trader  under  an  execution  for  an  amount 
exceeding  fifty  pounds  has  now  been  made  an  act  of 
bankruptcy  (c),  a  bill  of  sale  of  the  goods  of  a  trader, 
whether  filed  or  not,  now  affords  a  very  unsatisfactory 
security.     The  Bills  of  Sale  Act,  1866  (^),  now  pro-  Registration  to 
vides  for  the  renewal  every  five  years  of  the  registration  ^^^l^^^^e*^ 
of  bills  of  sale,  by  an  affidavit  to  be  filed  in  a  given  years. 
form  that  the  security  is  still  subsisting,  without  which 
the  prior  filing,  now  called  registration,  will  cease  to  be 
of  any  effect. 

Choses  in  possession  have  long  been  liable  to  invo-  involnntarv 
luntary  alienation  for  the  payment  of  the  debts  of  their  «li«nation  fox 
owner.     On  the  decease  of  any  person,  his  personal  debts, 
property  generally  has  always  been  liable,  in  the  first 
place,  to  the  payment  of  his  debts  of  every  kind.     And 
if  a  creditor  take  proceedings  against  his  debtor  in  the 
debtor's  lifetime,  a  sale  of  his  goods  and  chattels  may 
be  procured  by  means  of  a  writ  of  fieri  facias  {fi.  fa.)  Writ  of  fieri 
issued  in  execution  of  the  judgment  of  the  court.     This  ^<^'*** 
vmt  is  of  very  ancient  date,  and  is  usually  said  to  be 
given  by  the  common  law ;  though  some  suppose  that 
its  name   arose  from   the  wording  of  the   statute  of 
Edward  I.  (e),  by  which  the  writ  of  elegit  was  pro- 
vided (/).     The  writ  directs  the  sheriff  to  cause  the 
debt  to  be  realized  out  of  the  goods  and  chattels  of  the 
debtor,  guod  fieri  facias  de  bonis  et  catallis,  &c. :  and  a 
sale  of  the  goods  is  made  by  the  sheriff  accordingly. 

(ft)  Mather  v.  Fraser,  2  Kay  (d)  Stat.  29  &  30  Vict.  c.  96. 

&  J.  636 ;   Waterfall  v.  PennU-  (e)  Stat.  13  Edw.  I.  c.  18,  called 

tone,  6  E.  &  B.  876.    The  bill  of  the  Statute  of  Westminster  the 

sale  must  be  duly  stamped  bsfore  Second.      See  Principles  of  the 

it  can  be  registered.    Stat.  24  &  25  I^w  of  Real  Property,  63, 2nd  ed. ; 

Yict.  c.  91,  s.  84.  66,  3rd  and  4th  eds. ;  71,  5th  ed. ; 

(c)  Stat.  24  &  25  Vict.  c.  134,  76,  6th  ed.;  78,  7th  ed.' 

8.  73.  (/)  Bac  Abr.  tit  Execution  (C). 

W.P.P.      .  .  E 
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Statate  of 
Fraads. 


New  enact- 
ment 


This  sale  is  now  directed  to  be  made  by  public  auction 
in  all  cases  where  the  debt  or  damage  recovered  exceeds 
fifty  pounds,  unless  the  Court  of  Bankruptcy  shall 
otherwise  direct  (y).  And  the  seizure  of  the  goods  of 
a  trader  is  now  an  act  of  bankruptcy  whenever  the  debt 
or  damages  recovered  exceed  fifty  pounds  (A).  Goods 
however  are  not,  as  lands  formerly  were,  affected  by  the 
mere  entry  of  2k  judgment  of  a  court  of  law  against  the 
owner.  The  debtor  was  always  allowed  to  alienate  his 
goods  until  the  writ  of  execution  was  issued ;  although, 
by  a  fiction  of  law,  all  judicial  proceedings,  writs  of  exe- 
cution included,  formerly  related  back  to  the  first  day 
of  the  term  to  which  they  belonged  (£).  Goods,  there- 
fore, which  had  been  sold  after  the  first  day  of  a  term, 
might  yet  practically  have  been  seized  under  a  writ  of 
fi.fa.  relating  back  to  that  day,  but  subsequently  issued. 
To  remedy  this  evil,  it  was  enacted  by  one  of  the  sec- 
tions of  the  Statute  of  Frauds  (/),  that  no  writ  oi  fieri 
facias  or  other  writ  of  execution  shall  bind  the  property 
of  the  goods  against  which  it  is  sued,  but  from  the  time 
that  such  writ  shall  be  delivered  to  the  sheriff,  under- 
sheriff,  or  coroner,  to  be  executed ;  and  the  officer  is 
required,  upon  receipt  of  the  writ,  to  indorse  on  it 
(without  fee)  the  day  of  the  month  and  year  on  which 
he  received  it.  Goods  and  chattels  might  therefore  be 
safely  alienated,  although  judgment  might  exist  against 
the  owner,  provided  a  writ  of  execution  were  not  actually 
in  the  hands  of  the  sheriff.  And  a  recent  statute  now 
provides  that  no  writ  of  execution  shall  prejudice  the 
title  to  goods  acquired  by  any  person  bon&  fide^  and  for 
a  valuable  consideration,  before  the  actual  seizure  thereof 
by  virtue  of  such  writ ;  provided  such  person  had  not, 
at  the  time  when  he  acquired  such  title,  notice  that  such 
writ,  or  any  other  writ  under  which  the  goods  might  be 
seized,  had  been  delivered  to  the  officer  and  remained 


ig)  Stat.  24  &  26  Vict.  c.  134, 
8.  74.  This  section  was  ])crliAps 
intended  to  apply  to  traders  only, 
but  its  wording  is  general. 

(A)  Sect.  73. 


(i)  Com.  Dig.  tit  Execution 
(T)  2)  ;  Anon,,  2  Vent.  218.  See 
2  Sugd.  Vend.  &  Tiir.  9th  cd.  198. 

( j)  Stat.  29  Car.  II.  c.  3,  s.  16. 
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unexecuted  in  his  hands  (It).  It  has  been  decided  that 
an  alienation  to  secure  or  satisfy  another  creditor  is  not 
void  within  the  above-mentioned  statute  of  the  13  Eliza- 
beth {I),  although  made  with  the  intention  of  defeating 
an  expected  execution  of  the  judgment  creditor  (ot). 
Besides  the  sale  of  goods  under  the  writ  of  fieri  facias^  Levari  facias, 
there  might  also  be  a  writ  of  levari  facias^  now  disused^ 
by  which  the  sheriff  levied  the  com  and  other  present 
profit  which  grew  on  the  lands,  together  with  the  rents 
then  due,  and  the  cattle  thereon  (n).  And  by  the  writ 
of  eleffity  the  goods  of  the  debtor  are  delivered  to  his  Elegit 
creditor  at  an  appraised  value,  together  with  possession 
of  his  lands  (o).  It  has  however  been  enacted,  that  the 
wearing  apparel  and  bedding  of  any  judgment  debtor 
or  his  family,  and  the  tools  and  implements  of  his  trade 
(not  exceeding  in  the  whole  the  value  of  five  pounds), 
shall  not  be  liable  to  seizure  under  any  execution  or 
order  of  any  court  against  his  goods  and  chattels  (p). 
And  the  Common  Law  Procedure  Act,  1860,  now|f  The  Court  may 
provides,  that  where  goods  or  chattels  have  been 
in  execution  by  a  sheriff  or  other  officer  under  pro 
of  the  superior  courts  of  common  law,  and  some  tl 
person  claims  to  be  entitled  under  a  bill  of  sale  or  other- 
wise to  such  goods  or  chattels  by  way  of  security  for  a 
debt,  the  court  or  a  judge  may  order  a  sale  of  the  whole 
or  part  thereof,  upon  such  terms  as  to  payment  of  th^ 
whole  or  part  of  the  secured  debt  or  otherwise  as  thej 
I  or  he  shall  think  fit,  and  may  direct  the  application  ol 
A  the  proceeds  of  such  sale  in  such  manner  and  upon  such 
»  terms  as  to  such  court  or  judge  may  seem  just(5'). 


order  a  lale. 


(*)  Stat  19  &  20  Vict.  c.  97, 
B.  1. 

(0  Stat.  13  Eliz.  c.  5. 

(to)  Wood  V.  IHxis,  7  Q.  B. 
892;  Hale  t.  Saloon  Omnibui 
Company,  4  Drew.  492. 

(n^  2  WmB.  Sannders,  68  a,  n. 

(1). 
(o)  Pullen  V.  Purhecke,  1  Ld. 


Raym.  346.    See  the  present  forms 
of  this  writ  and  of  the  writ  of  fi. 
fa.,  9  Add.  &  £11.  986  et  teq.,  5 
New  Cases,  366  et  seq. 
ip)  Stat.  8  &  9  Vict.  c.  127, 

8.8. 

(jq)  Stat.  28  &  24  Vict  c.  126, 
B.  13. 


£  2 
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Bankrnptcy. 

Penonftl  estate 
of  bankrupt 
vests  in  the 
assignees. 


Goods  in  the 
possession, 
order  or  dis- 
position of  a 
bankrupt. 


Choses  in  possession  are  also  liable  to  inyolimtarj 
alienation  on  the  bankruptcy  of  their  owner.  In  this 
event  all  the  personal  estate  of  the  bankrupt,  whereso- 
ever the  same  may  be  found  or  known,  vests  at  once, 
first  in  the  official  assignee  and  then  in  the  creditors' 
assignees  under  the  bankruptcy  by  virtue  of  their  ap- 
pointment (r).  And  in  order  to  prevent  traders  fix)m 
obtaining  false  credit  firom  the  possession  of  property 
which  is  not  their  own,  it  is  provided  («),  that  if  any 
bankrupt  at  the  time  he  becomes  bankrupt  shaU,  by 
the  consent  and  permission  of  the  true  owner  thereof, 
have  in  his  possession^  order,  or  disposition,  any  goods  or 
chattels,  whereof  he  was  reputed  owner,  or  whereof  he 
had  taken  upon  him  the  sale,  alteration  or  disposition 
as  owner,  the  Court  of  Bankruptcy  shall  have  power  to 
order  the  same  to  be  sold  and  disposed  of  for  the  benefit 
of  the  creditors  under  the  bankruptcy.  But  it  has  been 
held,  that,  until  an  order  for  the  sale  of  such  goods  has 
been  made  by  the  court,  no  property  in  them  is  vested 
in  the  assignees  {t) ;  and  the  order  oiight  to  specify  the 
particular  goods  which  are  to  be  sold  (te).  The  above 
provision  appears  now  to  extend  to  all  persons,  whether 
traders  or  not  (a:). 


(r)  Stat.  24  &  26  Vict,  c.  184, 
SB.  108, 117.  See  post,  the  chap- 
ter on  Bankmptcy. 

(#)  Stats.  6  Geo.  IV.  c.  16,  s.  72 ; 
1  &  2  Will.  IV.  c.  66,  s,  7;  6  &  6 
Vict  c.  122,  8.  69  et  $eq.f  repealed 
and  consolidated  by  stat.  12  &  18 
Vict.  c.  106,  8.  126 ;  Hamilton  v. 
Bell,  10  Ex.  Rep.  646 ;  18  Jar. 
1109 ;  Reynolds  t.  Hall,  4  H.  & 
N.  619;  Holderneu  v.  Rankin,  2 
Pe  Gex,  F.  &  J.  258. 


(t)  Heslop  V.  Baker,  6  Ex.  Rep. 
740;  16  Jnr.  684.  See  Ex  parte 
Heslop,  1  De  G.,  M.  &  G.  477  > 
Er  parte  Wood,  4  De  Gex,  M.  St 
G.  861 ;  Ex  parte  Young,  4  De 
Gex,  M.  &  G.  864. 

(tt)  Quartermaine  v.  Bittle- 
ston,  13  C.  B.  138 ;  I\elding  t« 
Lee,  18  C.  B.  N.  S.  499. 

(a?)  Stat  24  &  26  Vict  c  184. 
8.282. 


(     53     )  53 


CHAPTER  IV. 

OF  SHIPS. 

Thebe  Is  one  important  class  of  choses  in  possession 
which  the  policy  of  the  law  has  rendered  subject  to 
peculiar  rules^  namely,  ships  and  yessels.  The  whole 
of  the  acts  relating  to  Merchant  Shipping  were  repealed 
by  the  Merchant  Shipping  Repeal  Act,  1854  (a),  and 
the  law  on  this  subject  is  now  contained  in  the  Mer- 
chant Shipping  Act,  1854  (&),  as  amended  by  the  Mer- 
chant Shipping  Act  Amendment  Acts,  1855(c)  and 
1862  (d).  Every  British  ship,  with  a  few  unimportant  British  ahips. 
exceptions,  is  required  to  be  registered  (6),  and  no  ship 
is  to  be  deemed  a  British  ship  unless  she  belongs  wholly 
to  natural  bom  British  subjects,  or  to  persons  made 
denizens  or  duly  naturalized.  But  no  natiuul  bom 
subject  who  has  taken  the  oath  of  allegiance  to  any 
foreign  state  can  be  owner,  unless  he  has  subsequently 
taken  the  oath  of  allegiance  to  her  Majesty,  and  con- 
tinues during  his  ownership  resident  within  her  Ma- 
jesty's dominions,  or,  if  not  so  resident,  member  of  a 
British  factory,  or  partner  in  a  house  actually  carrying 
on  business  within  her  Majesty's  dominions.  And  every 
denizen  and  naturalized  person  must  continue  during 
his  ownership  resident  within  her  Majesty's  dominions, 
or,  if  not  so  resident,  must  be  a  member  of  a  British 
factory,  or  partner  in  such  a  house  of  business  as  above 
mentioned.  But  bodies  corporate  established  under 
and  subject  to  the  laws  of  the  United  Kingdom  or  any 

(fl)  Stat.  17  &  18  Vict  c.  120.  (d)  Stat.  26  &  26  Vict  c.  68. 

(ft)  Stat.  17  &  18  Vict  c  104.  («)  Stat  17  &  18  Vict.  c.  104, 

(c)  Stat  18  &  19  Vict  c  91.         8.  19. 
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British  possession,  and  having  their  principal  place  of 
business  therein,  may  be  owners  (/).  The  registration 
is  made  bj  the  collector,  comptroller  or  other  principal 
officer  of  customs  for  the  time  being  at  any  port  or 
other  place  in  the  United  Kingdom  approved  by  the 
commissioners  of  customs  for  the  registry  of  ships, 
and  by  other  officers  in  the  colonies  and  possessions 
abroad  (g). 

Property  in  The  property  in  every  ship  is  divided  into  axty-four 

dMded  into"  ^[we®  *  ^^^^  Subject  to  the  provisions  of  the  act  with 
sixtj-fonr  respect  to  joint  owners  or  owners  by  transmission,  not 
more  than  thuty-two  individuals  shall  be  entitled  to  be 
registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  is  not  to  affect  the  beneficial  title  of  any 
number  of  persons,  or  of  any  company,  represented  by 
or  claiming  under  any  registered  owner  or  joint  owner. 
And  no  person  is  entitled  to  be  registered  as  owner  of 
any  fractional  part  of  a  share  in  a  ship ;  but  any  number 
of  persons  not  exceeding  five  may  be  registered  as  joint 
owners  of  a  ship,  or  of  a  share  or  shares  therein.  And 
joint  owners  are  to  be  considered  as  constituting  one 
person  only,  as  regards  the  foregoing  rule  relating  to  the 
number  of  persons  entitled  to  be  registered  as  owners^ 
and  shall  not  be  entitled  to  dispose  in  severalty  of  any 
interest  in  any  ship,  or  in  any  share  or  shares  therein,  in 
respect  of  which  they  are  registered.  A  body  corporate 
may  be  registered  as  owner  by  its  corporate  name  (A). 
Ko  trnsts  en-  No  notice  of  any  trust,  express,  implied,  or  constructive, 
rcS«t«r  ^^  ^^  ^  entered  in  the  register  book  or  receivable  by 
the  registrar;  and,  subject  to  any  rights  and  powers 
appearing  by  the  register  book  to  be  vested  in  any 
other  party,  the  registered  owner  of  any  ship,  or  share 
therein,  shall  have  power  absolutely  to  dispose  of  such 
ship  or  share  in  the  manner  prescribed  by  the  act,  and  to 

(/)  8tat  17  &  18  Vict  c.  104,     {g)  Sect  80. 
8. 18.  (A)  Sect  87. 
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give  effectual  receipts  for  any  money  paid  or  advanced 
by  way  of  consideration  (£).  But  the  intention  of  the 
act  is,  that,  without  prejudice  to  the  provisions  contained  Bat  equities 
in  the  act  for  preventing  notice  of  trusts  from  being  f^l^,  ^' 
entered  on  the  register,  and  without  prejudice  to  the 
powers  of  disposition  and  of  giving  receipts,  conferred 
by  the  act  on  registered  owners  and  mortgagees,  and 
without  prejudice  to  the  provisions  contained  in  the  act 
relating  to  the  exclusion  of  unqualified  persons  from  the 
ownership  of  British  ships,  equities  may  be  enforced 
against  owners  and  mortgagees  of  ships  in  respect  of 
their  interest  therein,  in  the  same  manner  as  equities 
may  be  enforced  against  them  in  respect  of  any  other 
personal  property  (A).  Upon  the  completion  of  the  Certificate  o£ 
registry  of  any  ship,  the  registrar  gives  a  certificate  of  "8^*"°7' 
registry  in  the  form  prescribed  by  the  act.  And  when- 
ever any  change  takes  place  in  the  registered  owner- 
ship of  any  ship,  then  if  such  change  occurs  when  the 
ship  is  at  her  port  of  registry,  a  memorandum  of  such 
change  is  forthwith  indorsed  by  the  registrar  on  the 
certificate  of  registry.  But  if  the  ship  is  absent  from 
her  port  of  registry,  then,  upon  her  first  return  to  such 
port,  the  master  must  deliver  the  certificate  of  registry 
to  the  registrar,  and  he  is  to  indorse  thereon  a  like 
memorandum  of  the  change.  Or  if  she  previously 
arrives  at  any  port  where  there  is  a  British  registrar, 
such  registrar  shall,  upon  being  advised  by  the  registrar 
of  her  port  of  registry  of  the  change  having  taken  place, 
indorse  a  like  memorandum  thereof  on  the  certificate  of 
registry,  and  may  for  that  purpose  require  the  certificate 
to  be  delivered  to  him,  so  that  the  ship  be  not  thereby 
detained  (/).  Provision  is  also  made  for  the  granting  of 
a  new  certificate  in  the  place  of  any  which  may  be 

(i)  Sect  4a  668  ;    Stapleton  v.   ffaymen,  2 

ik)  Stat  25  &  26  Vict  c.  63,  Horlst.  &  Colt  918. 

B.  8.    See  Ward  v.  Beeh,  C.  P.  9  (0  Stat  17  &  18  Vict,  c  104, 

Jut.  N.  S.  912,  18  C.  B.  N.  8.  •.  45. 
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delivered  up,  or  may  be  mislaid,  lost  or  destroyed  (m). 
The  certificate  of  registry  is  to  be  used  only  for  the 
navigation  of  the  ship,  and  is  kept  in  the  custody  of  the 
master,  and  is  not  subject  to  detention  by  reason  of  any 
title,  lien,  charge,  or  interest  whatsoever  which  any 
owner,  mortgagee  or  other  person  may  have  or  claim  to 
have  in  the  ship  described  in  such  certificate  (n). 

Transfer  of    #      A  registered  ship  or  any  share  therein,  when  disposed 
'  ^  ■  of  to  persons  qualified  to  be  owners  of  British  ships, 

must  be  transferred  by  bill  of  sale,  and  such  bill  of  sale 
must  contain  such  a  description  of  the  ship  as  is  con- 
tained  in  the  surveyor's  certificate,  or  such  other  descrip- 
tion as  may  be  suflScient  to  identify^  the  ship  to  the  sati&- 
faction  of  the  registrar,  and  must  be  according  to  the  form 
set  out  in  the  schedule  tp  the  act^  or  as  near  thereto  as 
circumstances  permit,  and  must  be  executed  by  the  trans- 
feror in  the  presence  of  and  be  attested  b^  one  or  more 
witnesses  (o).  And  in  case  any  bill  of  sale,  mortgage  or 
other  instrument  for  the  disposal  or  transfer  of  any  ship, 
or  any  share  or  interest  therein,  is  made  in  any  form  or 
contains  any  particulars  other  than  the  form  and  par- 
ticulars prescribed  and  approved  for  the  purpose  by  or 
in  pursuance  of  the  Merchant  Shipping  Act,  1854,  no 
registrar  shall  be  required  to  record  the  same  without 
the  express  direction  of  the  commissioners  of  her 
Majesty's  customs  (p).  And  no  individual  can  be  regis- 
tered as  transferee  of  a  ship,  or  of  any  share  therein^ 
until  he  has  made  a  declaration  in  a  prescribed  form, 
stating  his  qualification  to  be  registered  as  owner  of  a 
share  in  a  British  ship.  And  if  a  body  corporate  be 
transferee,  the  secretary  or  other  duly  appointed  public 
officer  of  such  body  corporate  must  make  a  similar 
declaration  (y).      The  bill  of  sale,  together  with  the 

(«)  Stat  17  &  18  Vict.  c.  104,  (p)  Stat.  18  &  19  Vict.  c.  91, 

88.47,48,63.  B.  11. 

(n)  Sect.  50.  (q)  Stat.  17  ft  18  Vict.  c.  104, 

(/>)  Sect.  65.  8.  66. 
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requii^  declaration,  must  then  be  produced  to  the 
registrar  of  the  port  at  which  the  ship  is  registered, 
who  thereupon  enters  in  the  register  the  name  of  the 
transferee  as  owner  of  the  ship  or  share  comprised  in 
the  bill  of  sale,  and  also  indorses  on  the  bill  of  sale  the 
fikct  of  such  entry  having  been  made,  with  the  date 
and  tiour  thereof.  All  bills  of  sale  are  entered  in  the 
register  book  in  the  order  of  their  production  to  the 
registrar  (r). 

All  mortgages  of  any  ship,  or  share  therein,  are  to  Mortgage  of 
be  in  a  form  prescribed  by  the  act,  or  as  near  thereto 
as  circumstances  permit;  and  on  the  production  of 
such  instrument,  the  registrar  of  the  port  at  which  the 
ship  is  registered  is  to  record  the  same  in  the  register 
book  («).  Every  such  mortgage  is  to  be  recorded  by 
the  registrar  in  the  order  of  time  in  which  the  same  is 
produced  to  him  for  that  purpose,  and  the  registrar 
shall  by  memorandum  under  his  hand  notify  on  the 
instrument  of  mortgage  that  the  same  has  been  re- 
corded by  him,  stating  the  day  and  hour  of  such  re- 
cord (/).  If  there  is  more  than  one  mortgage  regis- 
tered, the  mortgagees  are  entitled  to  priority  one  over 
the  other  according  to  the  date  at  which  each  instru- 
ment is  recorded  in  the  register  book,  and  not  according 
to  the  date  of  each  instrument  itself,  notwithstanding 
any  express,  implied  or  constructive  notice  («).  No 
moi-tgagee  is  to  be  deemed  by  reason  of  his  mortgage 
to  be  the  owner  of  a  ship,  or  of  any  share  therein,  nor 
is  the  mortgagor  to  be  deemed  to  have  ceased  to  be 
owner,  except  in  so  far  as  may  be  necessary  for  making 
such  ship  or  share  available  as  a  security  for  the  mort- 
gage debt  (x).     Every  registered  mortgagee  is  to  have 

(r)  Sect.  57.  (a?)  Sect  70.     See  European 

(0  Sect.  66.  Co.  y.  B4fyal  Mail  Co.,  4  K.  &  J. 

(f)  Sect.  67.  676;  Dickimon  v.  Kitchen,  8  E. 

(tt)  Sect.  69.  &  B.  789j  Marriott  y.The Anchor 
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power  absolutely  to  dispose  of  the  ship  or  share  in 
respect  of  which  he  la  registered,  and  to  give  effectual 
receipts  for  the  purchase-money ;  but  if  more  persons 
thaxL  one  are  registered  as  mortgagees  of  the  same  ship 
or  share^  no  subsequent  mortgagee  shall,  except  under 
the  order  of  some  court  capable  of  taking  cognizance  of 
such  matters,  sell  such  ship  or  share  without  the  jcon- 
cuxrence  of  every  prior  mortgagee  (y).  Mortgages  of 
ships  are  not  to  be  affected  by  the  bankruptcy  of  the 
mortgagor  (z) ;  and  a  form  is  provided  for  the  transfer 
of  mortgages  (a).  And  whenever  any  registered  mort- 
gage shall  have  been  discharged,  the  registrar,  on  pro- 
duction of  the  mortgage  deed  with  a  receipt  for  the 
mortgage  money  indorsed  thereon,  duly  signed  and 
attested^  makes  an  entry  of  the  discharge  of  such  mort- 
gage in  the  register  book ;  and  upon  such  entry  being 
made,  the  estate^  if  any,  which  passed  to  the  mortgagee, 
vests  in  the  same  persons  in  whom  the  same  would 
(having  regard  to  intervening  acts  and  circumstances, 
if  any)  have  vested  if  no  such  mortgage  had  ever  been 
made  (i). 

Provision  is  made  enabling  any  registered  owner  to 
empower  any  other  person  or  persons  to  sell  any  entire 
Bhip>  or  to  mortgage  any  ship  or  any  share  therein,  at 
any  place  out  of  the  country  or  possession  in  which  the 
Certificates  of  port  of  registry  of  the  ship  is  situate.  For  this  purpose 
what  ace  called  certificates  of  sale  or  mortgage  are 
granted  by  the  registrar  on  certain  conditions  men- 
tioned in  the  act,  and  in  forms  set  out  in  the  schedule 
thereto  (c).  The  above  are  the  principal  provisions  of 
the  act  so  £u:  as  relates  to  the  conveyance  of  ships. 

Jtevernonary  Qnnpany,  limited^         («)  Sect  72. 
2  Giflf.  467  ;  (hllinM  v.  Lamport,  (a)  Sect.  73. 

L.  C.  II  Jut.  N.  S.  1,  18  W.  R.  (b)  Sect  68. 

288,  84  L.  J.  Caian.  196.  (o)  Secto.  76  et  seq.    See  Orr 

(y)  Stat  17  &  18  Vict  c.  104,  s.  71.  v.  Dickiruon,  I  John.  1. 


sale  and  mort- 


OF  SHIPS.  59 

For  more  particular  information  the  reader  must  be  re- 
ferred to  the  actB  themselyes^  which  are  of  great  length. 
It  may,  however,  be  added,  that  all  instruments  used  in  Exempt  from 
carrying  into  effect  that  part  of  the  act  which  relates  to        P  °  ^- 
British  ships,  their  ownerdiip  and  registry,  are  exempt 
irom  stamp  duty  (d). 

The  Admiralty  Court  Act,  1861  (c),  confers  on  the  Jurisdictioii  of 
High  Court  of  Admiralty  jurisdiction  to  decide  all  conrt^of 
questions  arising  between  the  co-owners,  or  any  of  Admiralty. 
them,  touching  the  ownership,  possession,  employment 
and  earnings  of  any  ship  registered  in  any  port  in  Eng- 
land or  Wales,  or  any  share  thereof;  and  it  empowers 
that  court  to  settle  all  accounts  outstanding  and  un- 
settled between  the  paities  in  relation  thereto,  and  to 
direct  the  ship  or  any  share  thereof  to  be  sold,  and  to 
make  such  order  in  the  premises  as  to  the  court  shall 
seem  fit(/).     The  same  act  also  gives  the  Court  of 
Admiralty  jurisdiction  over  any  claim  in  respect  of  any 
mortgage  duly  registered  according  to  the  provisions  of 
the  Merchant  Shipping  Act,  1854  (g). 

SnTtti>^'fn^fl  ft  vppgAl  \a  h^n^  fnr  a.  g\xrajt  v^J^Jft        The   Charter-party, 

instrument  bv  which  such  hiring  is  eflfected  is  termed  a 
.rJlftlt^^Pftrtiy  ( * )  ^W^^»^*>f  the  legal  possession^orfhe 
ship  passes  to  the  hirer  (or  charterer,  as  he  is  called) 
depends  on  the  stipulations  contained  in  the  charter- 
party,  such  as  whether  the  charterer  or  the  owner  is  to 
provide  the  seamen,  and  keep  th£  vessel  in  order  (t). 
Where  a  merchant  ship  is  open  to  the  conveyance  of 
goods  generally,  it  is  cidled  a  general  ship.     The  receipt  Qeneral  ship. 

(i)  Stat.  17  &  18  Vict  c.  104, 8. 9.  party  is  now  sixpenoe.    Stat.  28 

((?)  Stat.  24  Vict.  c.  10.  &  29  Vict.  c.  96,  s.  7. 

(/  )  Sect.  8.  (i)  Dean  v.  Hoffff,  10  Bing.  345 ; 

(^)  Sect  11.    See  also  sects.  10,  I^ton  ▼.  City  of  London  Steam 

12  and  18.  Packet  Company^  8  Ad.  &  EU. 

(A)  The  stamp  duty  on  a  charter-  885. 
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Bill  of  lading,  for  the  goods  given  by  the  master  is  called  the  bill  of 
lading :  it  states  that  the  goods  are  to  be  delivered  to 
the  consignee  or  his  assigns ;  and  by  the  custom  of  mer- 
chants, the  bill  of  lading,  when  indorsed  by  the  con- 
signee with  his  name,  becomes  a  negociable  instrument^ 
the  delivery  of  which  passes  the  property  in  the 
goods  (A);  but  it  was  formerly  held  that  the  right  to 
sue  upon  the  contract  contained  in  the  bill  of  lading  to 
carry  and  deliver  the  goods  did  not  pass  by  the  indorse- 
ment (/).  It  is,  however,  now  enacted,  that  every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every 
indorsee  of  a  bill  of  lading,  to  whom  the  property  in 
the  goods  therein  mentioned  shall  pass  upon  or  by 
reason  of  such  consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights  of  suit,  and 
be  subject  to  the  same  liabilities  in  respect  of  such 
goods,  as  if  the  contract  contained  in  the  bill  of  lading 

FreigLt  had  been  made  with  himself  (m).     The  money  payable 

for  the  hire  of  a  ship,  or  for  the  carriage  of  goods  in  it, 
is  the  freight  which,  whether  accrued  or  accruing,  is 
assignable  in  the  same  manner  as  any  other  ordinary 
chose  in  action  ( n).  The  delivery  of  goods  imported  from 
foreign  parts,  and  the  lien  of  the  ship  owner  for  their 
freight,  are  now  regulated  by  the  provisions  of  the 
Merchant  Shipping  Act  Amendment  Act,  1862  (o). 


(A)  Caldwell  v.  Ball,  1  T.  Rep. 
20^  216. 

(/)  Tkampton  v.  Dominy,  14 
Moo.  &  WclB.  403. 

(m)  Stat.  18  &  19  Vict.  c.  Ill, 
s.  1. 


(»)  Douglas  v.  Bussell,  4  Sim. 
524 ;  1  M.  &;  K.  488 ;  Leslie  v. 
Guthrie,  1  New  Cases,  697;  Lind- 
say  V.  Oibbs,  22  Beav.  622. 

{p)  Stat.  26  &  26  Vict.  c.  63, 
8S.  66—78. 


I 
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PART  11. 

OF   CHOSES   IN   ACTION. 
CHAPTER  L 

OP  ACTIONS  EX  DELICTO. 

In  addition  to  moveable  goods,  or  chases  in  possession^ 
we  have  observed  (a),  that  there  existed  also  in  ancient 
times  choses  in  action,  or  the  liberty  of  proceeding  in  the 
courts  of  law  either  to  recover  pecuniary  damages  for 
the  infliction  of  a  wrong  or  the  nonperformance  of  a  con- 
tract, or  else  to  procure  the  payment  of  money  due.  The 
actions  to  be  thus  brought  were,  of  course,  not  real,  but 
purely  personal  actions.  Real  actions  were  brought  for 
the  recovery  of  land  or  real  property ;  but  the  above- 
mentioned  actions  were  against  persons  only,  and  the 
object  was  merely  to  obtain  from  them  money,  being 
the  only  recompense  then  generally  available.  In  this 
respect,  however,  the  law  has  recently  undergone  some 
change:  for  theX^onimon  Law  Procedure  Act,  1854,  now 
enables  the  plainti^  in  any  action,  except  replevin  and 
ejectment,  in  any  of  the  superior  courts,  to  daim  a  writ  of 
mandamus  commanding  the  defendant  to  fulfil  any  duty  writ  of  maiL- 
in  the  fulfilment  of  which  the  plaintiff  is  personally  in-^^^^^ 
terested,  and  by  the  nonperformance  of  which  he  may 
sustain  damage  (i).  And  it  also  provides,  that  in  all 
cases  of  breach  of  contract  or  other  injury,  where  the 
party  injured  is  entitled  to  maintain  and  has  brought  an 

action,  he  may  claim  a  writ  of  injunction  against  the  Writofinlqao; 

tion. 
(a)  Ante,  p.  4.  as.  68,  69  ;  JVbrrf*  v.  Jn>A  Lamk^- 

(J)  Stat.  17  &  18  Vict  c.  126,       Company,  8  E.  &  B.  612. 
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repetition  or  continuance  of  such  breach  of  contract  or 
other  injury,  or  the  committal  of  any  breach  of  contract 
or  injury  of  a  like  kind,  arising  out  of  the  same  contract 
Costa,  or  relating  to   the   same  property  or  right  (c);    and 

the  Common  Law  Procedure  Act,  1860,  requires  that 
in  the  above  cases  the  costs  of  the  writ  of  mandamus  or 
injunction  shall  be  paid  by  the  defendant,  unless  other- 
wise ordered  by  the  court  or  a  judge  (cO.  But  the 
rights  thus  given  do  not  appear  to  have  materially  inter- 
fered with  the  wider  and  more  ancient  jurisdiction  of  the 
Court  of  Chancery  in  issuing  an  injunction  to  restrain 
the  wrong-doer  from  continuing  his  wrong,  or  in  de- 
creeing the  specific  performance  of  a  contract.  By  a 
recent  statute  the  Court  of  Chancery  is  empowered  to 
award  pecuniary  damages,  either  in  addition  to  or  in 
substitution  for  an  injunction  or  specific  performance  (e). 
In  many  cases,  however,  money  alone  is  a  sufficient 
recompense ;  and  then  the  right  to  bring  an  action  at 
law,  in  other  words  a  legal  chose  in  action,  constitutes 
a  valuable  kind  of  personal  property. 

The  infliction  of  a  wrong,  and  the  nonperformance 
of  a  contract,  are  evidently  the  two  grand  sources  from 
which  personal  actions  ought  to  proceed.  If  one  man 
commits  a  wrong  against  another,  justice  evidently  re- 
quires that  he  should  give  him  satisfaction  ;  and  if  one 
man  enters  into  a  contract  with  another,  he  certainly 
ought  to  keep  it,  or  make  reparation  for  its  breach ;  or 
if  the  contract  be  to  pay  a  sum  of  money,  the  money 
Actions  ex  de-  ought  to  be  duly  paid.  Personal  actions  are  accordingly 
^J^^^^«^  divided  by  the  law  of  England  into  two  great  classes, 
actions  ^ar  delicto^  and  actions  ex  contractu  (  f\     The 

(«)  Stat  17  &  18  Vict  c.  125,  s.  2  $  L&wsrs  y.  Earl  of  Shaftn- 

88.  79-82.  hury,  V.  C.  W.,  2  Law  Rep.  Eq. 

(rf)  Stat  23  &  24  Vict  c.  126,  270. 

B.  82.  (/)  8  Black.  Com.  117. 

(<»)  Stat  21  &  22  Vict.  c.  27, 
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former  arises  in  respect  of  a  wrong  committed^  called 
in  law  French  a  tort ;  the  latter^  in  respect  of  a  contract 
made  for  the  performance  of  some  action^  which  thus 
becomes  a  duty,  or  for  the  payment  of  some  moneji 
which  thus  becomes  a  debt  Let  us  consider,  in  the 
present  chapter,  the  right  of  action  which  occurs  ex 
delicto^  or  in  respect  of  a  tort. 

The  ancient  law,  in  its  dread  of  litigation,  confined  the 
remedy  by  action  for  a  tort  or  wrong  committed,  to  the 
joint  lives  of  the  injurer  and  the  injured.    If  either  party  Maxim  actio 
died,  the  right  of  action  was  at  an  end,  the  maxim  being  ^t'^^^  ^ 
actio  personalis  moritur  cum  persona  {g).     In  this  rule,  8on4. 
actions  ex  delicto  only  were  included ;  of  which,  how- 
ever, there  seem  to  have  been  more  than  any  other  in 

early  times.      But,  by  an  early  statute  (A),  the  same  Exceptions  on 

./  •         /   A.  X       r  •   •  J         death  of  the 

action  was  given  to  the  executor  for  any  mjuiy  done  j^^y  injured. 

to  the  personal  estate  of  the  deceased  in  his  lifetime, 
whereby  it  became  less  beneficial  to  the  executor,  as  the 
deceased  himself  might  have  brought  in  his  lifetime. 
And  by  a  recent  statute  (i),  an  action  is  given  to  the 
executors  or  administrators  of  any  person  deceased  for 
any  injury  to  the  real  estate  of  such  person,  committed 
within  six  calendar  months  before  his  death,  for  which 
an  action  might  have  been  maintained  by  him ;  so  that 
the  action  be  brought  within  one  year  after  the  death  of 
such  person  ;  and  the  damages,  when  recovered,  are  to 
be  part  of  the  personal  estate  of  such  person.  And  by 
a  still  more  recent  statute  (A),  it  is  provided,  that  when- 
ever the  death  of  a  person  shall  be  caused  by  such 
wrongfiil  act,  neglect  or  default,  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain 

(jf)  1  Wms.  Saund.  216  a,  n.  (1).  a.  2. 

(A)  Stat.  4  Edw.  IH.  c.  7,  de  (It)  Stat  9  &  10  Vict.  c.  98, 

honUcuportatUinmtateitatorUy  amended  bj  stat  27  &  28  Vict, 

extended  to  execntora  of  execaton  c.  96.    Sec  Pym  r.  The   Great 

bjr  Stat.  16  Edw.  IH.  c.  6.  Northern  Railway   Company,  2 

(t)  Stat.  3  &  4  Will.  IV.  c.  42,  Best  &  Smith,  769. 
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an  action  and  recover  damages  in  respect  thereof^  the 
wrong-doer  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony.  Under  this 
act,  one  action  only  can  lie  for  the  same  subject-matter 
of  complaint;  and  such  action  must  be  commenced 
within  twelve  calendar  months  after  the  death  of  the 
deceased  (Z),  in  the  name  of  his  executor  or  adminis- 
trator (m),  and  must  be  for  the  benefit  of  the  wife,  hus- 
band, parents,  grandfather  and  grandmother,  stepfather 
and  stepmother,  children,  grandchildren  and  stepchil- 
dren of  the  deceased,  in  such  shares  as  the  jury  shall 
direct  (n).  And  if  there  shall  be  no  executor  or  admi- 
nistrator of  the  person  deceased,  or,  there  being  such 
executor  or  administrator,  no  action  shall  have  been 
brought  in  his  name  within  six  calendar  months  from 
the  death  of  the  deceased,  then  such  action  may  be 
brought  by  and  in  the  name  or  names  of  all  or  any  of 
the  persons  (if  more  than  one)  for  whose  benefit  such 
action  would  have  been,  if  it  had  been  brought  by  or 
in  the  name  of  such  executor  or  administrator  (o).  Pre- 
viously to  this  statute,  a  man  who  had  been  maimed  by 
another  could  recover  compensation  for  the  injury ;  but 

(/)  Stat.  9  &  10  Vict  c.  98,  a.  8.  grandmother,  and  stepfather  and 

(m)  Sect.  2.  stepmother;  and  the  word  "  child  " 

(n)  Sects.  2,  5.    This  act  is  a  shall  include  son  and  daughter, 

specimen  of  the  common  absur-  and  grandson  and  granddaughter, 

dity  of  modem  acts  of  parliament,  and    stepson    and    stepdaughter, 

in  introducing  an  interpretation  Now  the    words    "parent"  and 

clause  in  one  section  just  to  vary  "  child "  occur  only  in  the  one 

the  meaning  of  another.    It  enacts  place  just  mentioned  besides  this 

in  one  section  that  the  action  shall  interpretation  clause.    Why  not 

be  for  the  benefit  of  the  wife,  ha&-  therefore  say  at  once  what  is  really 

band,  parent  and  child  ;   and  in  intended  ? 
another   section    that    the   word  (o)  Stat.  27  &  28  Vict  c.  95 

<*  parent "  shall  include  father  and  8.  I. 
mother,    and     grandfather    and 
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if  he  died  of  his  wound,  his  family  could  obtain  no 
recompense  for  the  loss  of  a  life  which  might  have  been 
their  onlj  dependence.  And  even  now,  when  the  death 
of  a  person  is  not  caused ,  no  action  can  be  brought  by 
his  executor  or  administrator  for  any  injury  which 
affected  him  personally,  if  it  did  not  touch  his  property. 
Thus  it  has  been  held,  that  an  executor  or  administrator 
cannot  have  an  action  for  a  breach  of  promise  of  mar- 
riage with  the  deceased,  where  no  special  damage  can 
be  stated  to  have  accrued  to  her  personal  estate  (p). 

Not  only  the  death  of  the  injured  party,  but  also  that  l>»th  of  the 
of  the  wrong-doer,  formerly  put  an  end  to  every  action 
which  arose  from  a  tart  or  wrong ;  and  this  was  the  case 
up  to  a  very  recent  period ;  although  if  the  executor  or 
administrator  had  profited  by  the  wrong  done,  the  injured 
party  was  able  to  recover  from  him  the  money  or  goods 
he  had  thus  gained  (q).  But  by  a  modem  statute  (r)  an 
action  may  now  be  maintained  against  the  executors  or 
administrators  of  any  person  deceased,  for  any  wrong 
committed  by  him  within  six  calendar  months  before  his 
death  against  another  person,  in  respect  of  his  property 
real  or  personal ;  so  as  such  action  be  brought  within  six 
calendar  months  after  such  executors  or  administrators 
shall  have  taken  upon  themselves  the  administration  of 
the  estate  and  effects  of  such  person.  And  the  damages 
to  be  recovered  in  such  action  are  to  be  payable  in 
the  like  order  of  administration  as  the  simple  contract 
debts  of  such  person.  The  remedy  afforded  by  this 
statute  does  not  preclude  such  action  as  might  have 
previously  been  brought  against  the  executor  or  admi- 
nistrator («)• 

( j»)  Chamberlam  y.  TFiZ/iom-         (r)  Stat  8^4  WiU.  IV.  c.  49, 
$on,  2  Mao.  k,  SeL  408, 415.  a  2. 

(ji)  PoweU  Y.  BeeMf  7  Ad.  &         («)  PoweU  y.  Bee»^\i\A  sapnu 
EL  426. 

W.P.P.  F 
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Action  for  di- 
lapidatioQB. 


There  is  one  peculiar  action  founded  on  tort,  to  which, 
from  the  nature  of  the  case^  the  deceased  himself  cannot 
be  liable,  but  which  is  maintainable  by  the  common  law 
against  his  executors  or  administrators.  This  is  the  ac- 
tion for  dilapidations  of  the  houses  or  buildings  on  a  be- 
nefice ;  and  it  is  brought  by  the  new  incumbent,  whether 
of  a  rectory,  vicarage  or  perpetual  curacy  (t),  against 
the  executors  or  administrators  of  his  predecessor.  This 
action  cannot  be  said  to  be  an  exception  to  the  rule  actio 
personalis  moritur  cum  persond,  for  the  deceased  is  not 
liable  during  his  lifetime  ;  the  plaintiff  must  be  the  suc- 
ceeding incumbent ;  and  an  action  cannot  be  said  to  die 
which  never  had  or  could  have  any  existence  (ti).  How- 
ever, in  the  case  of  resignation  or  exchange,  the  preceding 
incumbent  is  himself  liable  for  dilapidations  (r).  In  es- 
timating the  damages  to  be  recovered  in  this  action,  the 
rule  is  as  follows :—  The  incumbent  is  bound  to  main- 
tain the  parsonage,  fium  buildings,  and  chancel  in  good 
and  substantial  repair,  restoring  and  rebuilding  when 
necessary,  according  to  the  original  form,  without  addi- 
tion or  modem  improvement ;  and  he  is  not  bound  to 
supply  or  maintain  any  thing  in  the  nature  of  ornament, 
to  which  painting  (unless  necessary  to  preserve  exposed 
timbers  firom  decay)  and  whitewashing  and  papering 
belong  (jr).  And  no  damages  can  be  recovered  on 
account  of  neglect  to  cultivate  the  glebe  lands  in  a 
husbandlike  maimer  (y).  But  if  the  incumbent  commit 
any  act  of  waste,  such  as  could  not  be  committed  by 
any  ordinary  tenant  for  life  (z),  his  executors  will  be 
liable  in  an  action  for  dilapidations  (a),  and  he  himself 


(t)  Mason  v.  Lambert,  12  Q.  B. 
795. 

(u)  Sollert  V.  Z<MWtf«c<f,  Willes, 
421. 

(t>)  Downei  t.  Craig,  9  Mee.  & 
Wels.  166. 

(a?)  WUe  ▼.  Metealf,  10  Bam. 
Cress.  299. 


(y)  Bird  v.  Ralph,  4  Barn.  & 
Adol.  826. 

(z)  See  Principles  of  the  Law 
of  Real  Property,  p.  28,  4th,  6th, 
6th  and  7th  eds. 

(a)  Huntley  v.  Russell,  13  Q. 
B.  672. 


( 
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maj  be  restrained  by  an  injunction  out  of  the  Court 

of  Chancery  (6).     Claims  for  dilapidations  have  this 

peculiarity,  that  they  are  not  to  be  satisfied  by  the  ex- 

.  ecutor  until  after  payment  of  all  the  debts  of  the  tes- 

/  tator,  including  those  merely  by  simple  contract  (c). 


(b)  Thd  Duke  of  Ma/rlborov>gh 
V.  St.  John,  6  De  Gcx  &  Sm.  174. 

(c)  Brya/n  v.  Clay^  1  E.  & 


Black.  38.  Bat  as  to  equitable 
assets,  see  Bissett  t.  Burgea,  23 
Beav.  278. 
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CHAPTER  11. 


OP    CONTRACTS. 

Personal  actions^  we  have  observed  (a),  may  be  brought 
not  only  on  account  of  the  infliction  of  a  wrong,  but  also 
to  recover  pecuniary  damages  for  the  nonperformance  of 
a  contract,  or  to  procure  the  payment  of  money  due,  if 
the  payment  of  a  specific  sum  be  the  subject  of  the  con- 
tract.    As  the  payment  of  money  is  the  law's  ultimate 
remedy  in  personal  actions,  an  action  for  a  given  debt 
will  be  effectually  satisfied  by  a  judgment  that  the  plain- 
Action  of  debt,  tiff  do  recover  his  debt ;  and  this  is  the  judgment  ac- 
cordingly given  in  an  action  of  debt,  which  lies  for  the 
recovery  of  a  specific  sum  due  from  the  defendant  to  the 
AcdonB  which  plaintiff  (&)•     But  when  no  specific  sum  is  claimed,  the 
miS^"*  ^     action  can  only,  in  the  law  phrase,  sound  in  damages  ; 
and  the  amount  of  the  damages  to  be  recovered  must, 
until  recently,  have  been  assessed  by  a  jury  according 
New  enact-       to  the  injury  sustained  (c).    Bu|iheJCfimmj2)aJ[jaw  Pro- 
"^'*  cedure  Act,  1852,  now  provides,  that,  in  actions  in  which 

/it  shall  appear  to  the  court  or  a  judge  that  the  amount 
i.of  damages  sought  to  be  recovered  by  the  plaintiff  is 
substantially  a  matter  of  calculation,  the  court  or  a  judge 
-'  may  dli'dei  Lhal  the  amuULil  lo'i  which  fltrfiT JudgineiSfiS " 
toTSe'lBlgned'ttD^irBe  ascertamed  by  one  oT  £he  masters 
of  the  5>oppW^£jB3(li3flg35E.er^  tl^  ^tToiirwFere 

the ^pIaintiff--reeover8  a  sum  of  money, jbhe. amount 4tL^ 
which  he  is  entitled  may  be  awarded  tohim  by  thejudg- 
|xnent  generally,  without  smj^  distinction  being^  therfiilL— 
made  as  to  whether  such  sum  is  recovered  by  way  of  a 


(a)  Awte^  p.  4. 

(6)  Stephen  on  Pleading,  116. 

(0  Ihid,  p.  117. 


(<Q  Stat  15  &  16  Vict  c  76,8. 


94. 


OF  CONTRACTS.  69 

3ebt  or  damages  (e).  It  is,  however,  competent  to  the 
parties  to  a  contract  to  agree  between  themselves,  that,  liqnidated 
in  the  event  of  a  breach  by  either  party,  a  given  sum  ™*C^ 
shall  be  recovered  from  him  by  the  other  as  stipulated 
or  liquidated  damages ;  and  in  this  case  the  whole  of  the 
simthus  igKM  6U  Ui&y,  on  a  breach  of  the  contract,  be 
recovered  from  the  de&ulter  (/).    The  sum  so  agreed  ^ 

on  is  not  properly  called  a  penalty  j  for,  as  we  shall  see 
hereaher  when  speaking  of  bonds,  the  law  regards  a 
penalty  as  a  security  only  for  the  damage  actually  sus- 
tained ;  although  the  use  of  the  word  penalty  will  not 
prevent  the  whole  sum  from  being  recovered,  if  this  be 
clearly  the  intention  (g).  But  where  a  sum  of  money  is 
stipidated  to  be  recovered  as  liquidated  damages  in  case 
of  the  breach  of  an  agreement  to  do  several  acts,  and 
such  sum  will,  in  case  of  breaches  of  the  agreement,  be 
in  some  instances  too  large  and  in  others  too  small  a 
compensation  for  the  injury  occasioned,  such  sum  will 
not  be  allowed  to  be  recovered  in  case  of  any  breach, 
but  damages  only,  proportioned  to  the  actual  injury 
which  the  breach  has  occasioned  (h).  In  such  a  case,  if 
parties  wish  to  bind  themselves  to  pay  liquidated 
lages,  they  must  contract  in  clear  and  expreasLtfirmSj  , 
,t  forjthfiLJiireach  qfeach  and  every  stipulation  con-_ 
ed  in  the  agreement  a  sum  certain  is  to  be  paid;  and^~ 
in  that  case,  altho^^tjbestjpiT^gtjj^^a  may bo_rfj 


degrees  of  importancCj  the  parties^j]!  he  h? ^^  *^  thflif, 
contract  (t). 

(e)  Stat  15  &  16  Vict  c  76,  s.  B.  716  ;  Sparrow  r.  Paris,  7  IL 

95.  &  N.  594. 

(/)  Reilly  v.  Janes^  1  Bing.  (A)  Kemhle  v.  ParreUy  6  Biog. 

802 ;  S.  C.  8  Mooro,  244 ;  Sngd.  141 ;  S.  C.  8  Moo.  &  Pay.  425; 

Vend.  &;  Pur.    221,    11th   ed.  i  Datie$y.  PentonyQ'B9iiMCtes&, 

Leighton  y.    Wales,  2   Mee.  &  216,  228 ;  S.  C.  9  Dowl.  &  By. 

Wels.  545 ;  Priee  v.  Green,  16  M.  869 ;  Homer  v.  Flintoff,  9  Mec.  & 

&  W.  846,  854;    Galsworthy  v.  Weis.e7S,eSl ;  JReindely.Schell, 

Strutt,  1  £zch.  Bep.  659 ;  Atkyns  4  Scott,  N.  S.  97  ;  Betts  ▼.  Bureh, 

y.  Ainnier,  4  Exch.  Bep.  776.  4  H.  &  N.  506. 

(S)  Sainter  v.  Fetguion,  7  C.  (t)  Per  Parke,  B.,  9  Mee.  & 
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Definition  of 
a  contract 


Implied  pio- 


AasampoL 


So  much  then  for  the  legal  remedies  for  a  breach  of 
contract.  Let  us  now  inquire  more  particularly  of  what 
a  contract  itself  consists.  A  contract  then^  asdgfiiifiiL. 
by  Blackstone  (kS^  is  ^^ ^n  agreement  upon  BiiffifiT,gnfr 
consideration  to  do  or  not  to"3b  a  particular  thing." 
*  'rius  agreement  may  be  either  express'^  br  Tmplied ;  lor 
the  law  always  implies  a  promise  to  do  that  which  a 
person  is  legally  liable  to  perform^  and  the  action  of 
assumpsit  on  promises  is  constantly  maintained  for 
damages  for  the  breach  of  such  an  implied  contract  (Q. 
Thus  a  person  who  takes  the  goods  of  a  tradesman  is 
liable  in  assumpsit  for  their  market  value :  for,  as  he 
took  the  goods,  the  law  wiQ  imply  for  him  a  promise  to 
pay  for  them.  So  a  person  who  employs  another  to 
work  for  him  impliedly  contracts  to  give  him  reasonable 
remuneration ;  and  a  man  who  borrows  money  impliedly 
promises  to  repay  it.  And  in  all  these  cases  the  plain- 
tiff, until  recently,  plainly  stated  that  the  defendant 
promised  the  plaintiff  to  pay  him  the  money  on  request, 
and  that  the  defendant  had  disregarded  his  promise, 
and  had  not  paid  the  same  monies  or  any  part  thereof 
But  the  Common  Law  Procedure  Act,  1852,  now 
requires  that  all  statements  of  this  kind  shall  be 
omitted  (m). 

Express  contracts  are  either  by  parol,  or  word  of 
mouth,  which  are  called  simple  contracts y  or  by  deed 
under  seal,  which  are  called  special  contracts  (n) ;  al- 
though simple  contracts  may,  and  oflen  must  at  the 
Parol  or  simple  present  day,  be  evidenced  by  writing.  Let  us  consider 
first  mere  parol  or  simple  contracts.  A  parol  contract 
then  is  an  agreement  by  word  of  mouth,  upon  sufficient 
consideration,  to  do  or  not  to  do  a  particular  thing. 


contract. 


Welfl.  680.  See  Athyfu  v.  Kinnier, 
4  Exch.  Rep.  776  ;  Mercer  v. 
Jrvingy  1  £.  6.  &  £.  563. 

{k)  2  Bla.  Com.  442. 

(0  Stephen  on  Plcuding,  18. 


(m)  Stat  15  &  16  Vict  c  76, 
8.49. 

(»)  Jlann  v.  ITuifheg,  7  T.  R. 
851,  n. 
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According  to  the  law  of  England  a  consideration  is  an  Consideration 

essential  ingredient  in  every  contract:  a  promise  without  ^®*^®**^- 

a  consideration  is  regarded  as  ntirfmw  pactumy  and  no 

recompense  can  be  recovered  for  its  Dreach^o^^  neither 

will  its  performance  be  enforced  in  a  court  of  equity  (p). 

Thus  if  a  man  promise  to  give  me  100/.  without  any 

consideration^  he  is  not  bound  to  perform  his  promise, 

and  I  am  without  remedy  if  he  should  break  his  word. 

So  even  if  I  should  have  done  him  any  service,  his  sub-  Consideration 

sequent  promise  to  pay  me  money,  or  otherwise  benefit  ^ 


me,  for  a  consideration  already  executed  on  my  part, 
will  not  be  binding,  unless  I  should  have  done  him  the 
service  at  his  request,  in  which  case  the  promise  will 
relate  back  to  the  request  (9),  or  unless  a  request  can  be 
implied  firom  a  subsequent  allowance  of  the  service,  or 
from  other  circumstances  (r)  ;  and  if  the  service  ren- 
dered be  of  such  a  nature  that  the  law  will  imply  a 
promise  in  respect  of  it,  any  subsequent  express  promise 
different  from  that  which  the  law  will  imply  will  be  void, 
as  nudum  pactum  («).  And  if  the  service,  or  any  part  Illegal  conai- 
of  it,  has  been  illegal  from  being  contrary  to  the  common  cuted. 
law  or  to  any  statute,  such  illegal  consideration  will  not 
support  a  promise.  Thus  a  promise  made  in  considera* 
tion  that  the  other  party  had  published  a  libel  at  the 
request  of  the  person  making  the  promise,  and  had  also 
at  the  like  request  incurred  certain  costs,  was  held  void 
on  account  of  the  illegality  of  part  of  the  consideration, 
niamely,  publishing  the  libel,  which  vitiated  the  whole  (O* 

(0)  Doctor  &  Student,  dial.  2,  282;  1  Wms.  Saand.  264,  n.  (1). 

c.  24  ;  2  Bla.  Com.  445.  (r)  The  maxim  is  omni^  rt^tU 

(/?)  1  Foiib.  Eq.  335  et  teq.\  habUio  retrotrakitvr  et  mandata^ 

Dipple  y.  Corlet,  1 1  Hare,  183.  ^^f^"l?(ir^*^^T  r    ^   Wms.    Sannd. 

(q)  Hunt  V.  Bate^  Dyer,  272  a ;  264  b,  n.  (c). 

Lampleigh  v.  Brathrtait,  Hob.  («)  Hopkins  v.  Logan,  5  Mee. 

J05 ;  1  Smith's  Leading  Cases,  67;  &  Wels.  241,  247. 

JPowle  V.  Gunn^i  N.  C.  445,448;  (/)  Shackell  v.  Hosier,  2  King. 

JSoftwood  V.  Kenyon,  11  Ad.  &  N.  C.  634,  644. 
EU.  438, 451 ;  S.  C.  3  Per.  &  Da  v. 
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I  And  in  like  manner  the  circumstance  of  a  woman's 
I  haying  cohabited  with  a  man  is  not  of  itself  a  yalid  con- 
I  sideration  to  support  a  promise  made  by  him  to  pay  her 
la  sum  of  money  (u). 

Conridentioiui'  Considerations  are  divided  in  law  into  two  classes, 
5S^  ^  ""  ^99^  (sometimes  called  meritorious)  and  valuable.  ^A 
Good.  good  consideration  is  that  of  bloody  or  the  natural  love 

and  affection  which  a  person  )ias  to  his  children  or  any 
Valnable.         ^f  IwA  WlnliJLiM  (!^)r  'S  valuable  consideration  may  be 


either  pecuniary,  namely,  the  payment  of  moneyj  or 
the  jgift  or  conveyance  of  anything  valuable';  ^r  U  may 
Be^the  consiSeration  of  the  liSmage  ofHSiejpa^ 
self  or  oif  aiay  relatiye^Jw) ;  or  thejcompromifie^of  a  bonj|,^ 
fide  claim  (x) ;  or  any  act  of  one  party  from  which  the 
otBerTor  any  stranger  atliis  request,  express  or  implieS^ 
dertVW  fllijylaHvantaffe  ™6r  any  laBour^^detnment,  in- 
convenience  or  risk  sustained  by  the  one  party  ^  if  such 
labour  jye  performed,  or  such  detriment,  mconyenjencg^ 
oif  risk  t^  milffiPeJ  by  tk^  one  party  af  the  request. 
expreaT  or  implied,  of  the  other,  although  such  other_ 
A  good  conri-    may  himseli  aenve  no  actual  benefit  (y).     A  good  con- 
ficient^to^"^'  ^^^^^^^^^  ^^  ^^t  of  itself  Sufficient  to  support  a  promise, 
port  a  pronufle.  any  more  than  the  moral  obligation  which  arises  firom 
a  man's  passing  his  word ;  neither  will  the  two  together 
make  a  binding  contract ;  thus  a  promise  by  a  father  to 
make  a  gift  to  his  child  will  not  be  enforced  against 
him  (z).    The  consideration  of  natural  love  and  affection 

(«)  Binnington  v.   WallU^  4  &  Smith,  559. 
B.  &  Aid.  650,  652.    See  how«>  (y)  Selwyn's  Nisi  Prios,  tit.  A»- 

ever  CUbton  t.  DieMe,  8  Mao.  &  snmpeit,  46;  1  Wins.  Satrnd.  211  d, 

Sel.  463;  Keenan  v.  Handley,  2  n.  (2);  2  Wms-Saund.  137  h,  n.(«). 
De  Gex,  Jones  &  Smith,  283.  («)  Jeffety  t.  Jeffery,  1  Craig 

(v)  2  Bbwik.  Com.  297,  444.  &  Ph.  138 ;  IHllon  v.  Ooppin,  4 

(fp)  Campion  v.  Cbtton,  17  Ves.  My.  &  Cr.  647 ;  HoUaway  v.  Head- 

263;  Frater  v.  Thompson,  1  Giff.  ington,  8  Sim.  824;  Meek  v.  Ket- 

49,  65.  tlewell,  1  Hare,'  464  ;  1  Phil.  342, 

(a?)  Lucy*t  caw,  4  De  Gex,  M.  See   however    MIU   v.  Almm4f, 

&  G.  856;   Cook  v.  WriglU,  1  Best  Lloyd  &  Goold,  333. 
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is  indeed  good  for  80  little  in  law,  that  it  is  not  easy  to  see 
why  it  should  be  called  ^ffood  consideration ;  for  in  law     ^/  y  yO 

it  is  considered  as  not  good  against  credit^ra  witnm  thg    ^J^^'^HJ^^^UiA 
JBtatnte  13  i^lizabeth  (a),  in  which  the  very  phrase  g(H>d 
consideration  is  used ;  it  is  not  good  to  support  a  con- 
tract ;  and  a  gift  for  such  consideration  is  regarded  as 
simply  voluntary  (i).     The  only  reason  why  such  a  con- 
sideration should  be  called  good  appears  to  be,  that  in 
early  times,  previously  to  the  passing  of  the  Statute  of 
Uses  (c),  the  Court  of  Chancery  enforced  a  covenant 
to  stand  seised  of  lands  to  the  use  of  any  person  of  the 
blood  of  the  covenantor,  on  account  of  the  goodness  of 
the  consideration ;  whence  it  has  happened  that,  since 
that  statute,  the  legal  estate  (being  by  that  statute  an- 
nexed to  the  use  (d) )  will  pass  to  a  relative  under  a 
covenant  to  stand  seised  to  his  use  («).     But  the  rules 
that  anciently  governed  the  Court  of  Chancery  do  not 
now  regulate  its  proceedings  (/) ;   although  modem   i 
equity  will  still  interfere  in  &vour  of  a  wife  or  child  in  \\ 
some  cases  in  which  it  will  not  interpose  on  behalf  of  I' 
strangers  (^). 

A  valuable  consideration  is,  therefore,  in  all  cases  Valnableoon- 

necessary  to  fom  a  valid  contract.     It  has  indeed  been  ne<»Ma^to  a 

thought  that  an  express  promise,  founded  on  a  moral  contract 

obligation,  is  sufficient  for  this  purpose  (A).     This  how-  ^"^J^ 

ever  appears  to  be  a  mistake.     An  express  promise  can  on  moral  obli- 
gation insaffi- 

(a)  livjfne'i  ea$e,  8  Rep.  80  bj  8rd  &  4th  eds. ;  141, 5th  ed. ;  148,  ^®"*' 

0n^0,  p.  46.  6th  ed.;  151,  7thed« 

(ft)  2  Black.  Com.  297.  (g)  Ihid.  p.  289,  2nd  ed. ;  246, 

(c)  27  Hen.  Yin.  c.  10.  8rd  ed.  j  248,  4th  ed. ;  258,  5th 

id)  Principles  at  the  Law  of  ed. ;  270,  6th  ed. ;  276,  7th  ed. 
Beal  Fiopertj,  126  ^^  teq,,  2nd  Qh)  LeeY,Mu{fgeridge,6T9jmU 
ed. ;  131,  drd  &  4th  eds.;  186,  5th  86.    This  case  may  now  be  con- 
ed.; 148,  6th  ed.;  147,  7th  ed.  sidered  as  yirtoally  OTermled  bj 

(«)  Ibid.  p.  159,  2nd  ed. ;  164,  snbseqnent  authorities  mentioned 

8rd  ed. ;   166,  4th  ed. ;  178,  5th  in  the  next  note.    See  however 

ed.;  181,  6th  ed.;  185,  7th  ed.  Dawnon  v.  Kearton,  3  Sma.  ft 

(/)  Ibid.  p.  131,  2nd  ed.;  135,  Giff.  190,  qu.  ? 
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give  no  original  right  of  action^  if  the  obligation  on 
which  it  is  founded  could  never  have  been  itself  en- 
finrced  (t)«  But  in  some  cases  a  valuable  consideration^ 
which  might  have  fermed  a  contract  by  means  of  an 
implied  promise,  had  its  operation  not  been  suspended 
by  some  positive  rule  of  law,  may  be  revived  and  made 
Debt  barred  available  by  a  subsequent  express  promise*  Thus  a 
^  P**^'  debt  barred  by  the  debtor's  having  become  bankrupt 

and  obtained  his  certificate,  might  formerly  have  been 
enforced  against  him,  if,  after  his  bankruptcy,  he  had 
expressly  promised  to  pay  it  (j) ;  but  such  a  promise 
was  required,  by  the  modem  bankrupt  acts  {k),  to  be 
made  in  writing  signed  by  the  bankrupt,  or  by  some 
person  thereto  lawfully  authorized  by  him  in  writing ; 
and  the  Bankrupt  Law  Consolidation  Act,  1849,  ren- 
dered aQ  such  promises  void  (/);  whilst  the  last  bank- 
rupt act  on  this  as  on  most  points  appears  &r  from 
Debt  barred  clear  (m).  So  a  simple  contract  debt,  which  would 
of  LimUaSoM.  Otherwise  have  been  b%rred  by  the  Statute  of  Limita- 
tions (n),  firom  having  been  incurred  upwarcls  oF  six 
years,  may:be  revrgjsdj)y  a^siibsequent  promise  to  pav^ 
or  even  by  an  unconditional  acknowledgment  of  _thfi_ 
deBr(o};    Put  by  modem    statutes  such  promise  or 


(i)  Note  to  Wennall  ▼.  Adney^ 
3  Bob.  &  PnU.  262;  lAttlefi^Uy, 
Shee^  2  Bam.  &  Adol.  811 ;  Meyer 
T.  Hamorthy  8  Adol.  &  £UU,  467  ; 
S.  C.  8  Nev.  &  Per.  462;  Monh- 
man  v.  Shepherdton^  11  Adol.  & 
Ell.  411,  415 ;  S.  G.  8  Per.  & 
Dav.  182}  Jennings  y,  Brown^per 
Parke,  B.,  9  Mee.  &  Wels.  501; 
Eastwood  V.  Kenyon^  1 1  Adol.  & 
Ell.  447  ;  S.  C.  3  Per.  &  D.  276 ; 
2  Wms,  Saund.  137  f,  n.  (tf ) ; 
Beaunumt  v.  Reeve,  8  Q.  B.  483. 

( j)  Trueman  v.  Fenton,  Cowp. 
544;  Kirkpatriek  ▼.  Tattermll, 
13  Mee.  &  Wcls.  766. 

(*)  6  Geo.  IV.  c.  16,  s.  13f  j 


5  &  6  Vict  c.  122,  8.  43. 

(0  Stat.  12  &  13  Vict  c.  106, 
8.  204 ;  Kidion  v.  Turner,  8  H. 

6  N.  581. 

(m)  Compare  sect.  164  of  Stat. 
24  &  26  Vict.  c.  134  with  sect  204 
of  Stat.  12  &  13  Vict  c.  106. 

(»)  Stat  21  Jac.  I.  c.  16,  s.  3. 

(o)  Bac.  Abr.  tit  Limitations  of 
Actions  (E) ;  Prance  v.  Sympson, 
1  Kaj.  678  ;  Sidwell  v.  Mason,  2 
H.  &  N.  306,  310;  Holmes  v. 
Machrell,  3  C.  B.  N.  S.  789; 
CortifoHh  V.  Snuthurd,  6  H.  & 
M.  13 ;  Francis  v.  Haickenley,  1 
E.  &  E.  1052. 
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acknowledgment  must  be  made  or  contained  by  orm^ 
aome  writing,  to  be  sjyne^  by  the  party  lAygeaMe^ 
thereby,  or  by  his  agent,  (p).     And  in  like  manner  a  Debt  incurred 
[jebt  incurred  or  cnntrapt  ^pfl^fl  %  f^  person  during   °™^^        ^^' 
agy,  md  voidable^on  that  account/maj  be  con- 
aed  by  an  express  promise^iorl'atTfication^ade  wben^ 
of  fuE  e^(d'(g)  PaltKough  such  a  promise  or  ratification 
must  now,  by  the  statutes  just  mentioned  (r),  be  made 
by  some  writing  signed  by  the  party  to  be  charged 
j&erewith>  orTiia  si^^^ -^  - 

By  the  ancient  common  law,  every  legal  instrument 
in  writing  was  a  deed  sealed  and  delivered  (s) ;  and  in 
accordance  with  this  circumstance,  contracts  are,  as  we 
have  seen  (t),  now  divided  in  law  into  two  kinds  only, 
namely,  parol  (that  is  verbal)  or  simple  contracts,  and 
special  contracts  made  by  deed.     But  as  the  art  of 
writing  became  general,  many  parol  contracts  were, 
for  greater  certainty,  put  into  writing,  though  not 
made  by  deed.     And  by  some  statutes  of  modem  times.  Contracts 
writing  is  required  to  most  simple  contracts  respecting  qu/,^^i^ 
matters  of  importance.     These  statutes  we  shall  now  writing. 
proceed  to  notice,  premising  that  in  all  cases  where 
writing  is  by  any  statute  made  necessary  to  a  contract, 
the  contract  is  still  a  parol  one,  though  evidenced  by 
the  writing  (u) ;  but  when  a  contract  is  made  by  deed, 
the  deed  itself  is  the  contract  (a;).     The  first  and  most  statate  of 
important  statute  then,  by  which  writing  is  required  to  ^^^^^  *•  *• 
many  agreements,  is  the  Statute  of  Frauds  (y),  which 

(p)  Stat.  9  Geo.  IV.  c.  14,  s.  1,  Real  Property,  118,  2nd  ed. ;  123, 

called  Lord  Tcnterden's  Act;  19  8rd  &  4th eds. ;  128, 5th ed.;  134, 

&  20  Vict.  c.  97,  B.  13.  6th  ed. ;  137,  7th  ed. 

(^)  Bac.  Abr.  tit.  Infancy  and  (t)  Ante,  p.  70. 

Age  (I)  8;  Williams  t.  Moor,  11  (u)  Sugd.  Vend.  &  Pur.  116, 

Mee.  &  Wels.  266, 263 ;  HarrU  v.  13th  ed. 

TFa^Z,  1  Ex.  Rep.  122.  (a?)  Dyer,  805  a;    Byron  v. 

(r)  Stat.  9  Geo.  IV.  c.  14,  s.  6  ;  Byron,  Cro.  Eliz.  472 ;  1  Wma. 

19  &  20  Vict.  c.  97,  s.  13.  Sannd.  274  a,  n.  (3). 

(«)  See  Principles  of  the  Law  of  (y)  29  Car.  II.  c.  3. 
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enacts  in  its  fourth  section  that  no  action  shall  be 
brought  whereby  to  charge  any  executor  or  admi- 
nistrator upon  any  special  promise  to  answer  damages 
out  of  his  own  estate^  or  whereby  to  charge  the  defen- 
dant upon  any  special  promise  to  answer  for  the  debt^ 
de&ult  or  miscarriage  of  another  person ;  or  to  charge 
any  person    upon    any  agreement    made  upon  con- 
sideration of  marriage ;  or  upon  any  contract  or  sale  of 
lands;  tenements  or  hereditaments,  or  any  interest  in  or 
yf.conceming  them ;  or  upon  any  agreement  that  is  not 
^^-*'**^  -   ^^^^  to  be  performed  within  the  space  of  one  year  fix)m  the 
^^^j^^I^  /^5^>«-.iJaal™g  thereof;  unless  the  agreement  upon  which  such 
*  action  shall  be  brought,  or  some  memorandum  or  note 

thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.  This  enactment,  it  will  be 
observed,  does  not  give  to  writing  any  yaUdity  which  it 
did  not  possess  before.  A  written  promise  made  since 
this  statute,  without  any  consideration,  is  quite  as  much 
nudam  pactum  as  it  would  have  been  before  {z).  The 
statute  merely  adds  a  further  requisite  to  the  validity  of 
certain  contracts,  namely,  that  they  shaD,  besides  being 
good  in  other  respects,  be  put  into  writing,  otherwise  no 
action  shall  be  maintained  upon  them  (a). 

A  great  number  of  cases  have  been  decided  upon  the 

above  section  of  this  celebrated  statute.     One  of  the 

Wain  V.  most  important  is  that  of  Wain  v.  Warlters  (6),  in  which 

Warlterh,        j^  ^^8  held  that  the  statute,  in  requiring  the  agreement 

to  be  in  writing,  required  that  the  consideration^  which 

is  part  of  the  agreement,  should  be  in  writing,  as  well 

(z)  See  Williams  on  Executors,  6d.,  with    a  farther  progressive ^2r«^^r«^^ 

pt.  4,  bk.  2,  ch.  2,  sect  2  ;  1  Wms.  duty  of  the  same  amount  for  eyeiy/^^X^^^^^-^k/ 

Saund.  211,  n.  (2).  entire  quantity  of  1080  words  h^-a^^Ai/ie^  • 

(a)  Agreements,  where  the  mat-  yond  the  first  1080;  stat.  23  Vict, 

ter  thereof  is  of  the  value  of  5^.,  c.  15. 

or  upwards,  are,  with  some  excep-  (h)  6  East,  10;  2  Smith's  Lead- 

tions,  liable  to  a  stamp  duty  of  ing  Cases,  147* 
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as  the  promise  itself.      And  therefore  a  promise  in 

writing  to  pay  the  debt  of  a  third  person,  which  did  not 

state  any  consideration,  was  held  to  give  no  cause  of 

action ;  and  parol  evidence  of  a  consideration  was  not 

allowed  to  be  given.     This  case  was  followed  by  many 

other  decisions  to  the  same  effect  (c).     But  a  recent  OcMwideration 
.  J        m  ,  m  , need  not  now 

statute  now  provides  that  no  special  promise  to  answer  appear. 

forjhe  debt,  default  or  miscarriage  of  another  person^ 

beinp;  in  writing  sm(\  t\^}j  gjgned.  shall  be  invalid  to 

support  an  action^  by  reason  only  that  the  consideration 

for  such  promiflft  does  not  appear  in  writing,  or  by 

TiAfiPflflftnr  infprPTir^fl  frnm  ft  wrnttPTi  ilnfJiimPiTit  (^       The  Answering  for 
~  _  ,       ,  /.111        1   /»    -I  debt,  default 

phrase  m  the  statute,  to  answer  for  the  debt,  de&ult  or  ormiflcaRiage. 
miscarriage  of  another  person,  means  to  answer  for  a 
debt,  de&ult  or  miscarriage /or  which  that  other  remains 
liable  (e).  Thus  where  one  party  to  an  agreement  ver- 
bally promised  the  other,  that,  in  consideration  of  his 
discharging  ftom  custody  a  third  person  whom  he  had 
taken  in  execution  for  debt;  he,  the  first  party,  would 
pay  the  debt,  it  was  held  that  action  might  well  be 
brought  on  this  promise,  although  it  was  not  put  in 
writing  (/).  For  this  was  not  a  promise  to  answer  for 
the  debt  of  another  person,  to  which  that  other  re- 
mained liable,  but  to  pay  a  debt  firom  which  the  other 
was  discharged.  It  was  an  original  promise  to  pay, 
and  not  a  collateral  promise  to  fpiarantee^  which  is  the 
meaning  in  the  statute  of  the  words  *^  answer  for,^^ 
The  words,  "  any  agreement  that  is  not  to  be  performed  Space  of  one 
within  the  space  of  one  year  from  the  making  thereof,"  ^J^""  ^ 

(0)  Sawnders  t.  Wakefield,  4  2  EIL  &  EU.  849. 
Bam.  &  Aid.  595 ;    Marley  t.  (0)  1  Wnu.  Sannd.  211  b,  n. 

BoatKby,  8  Bing.  107  ;  Cla/ncy  v.  (2) ;    1   Smith's  Leading  Cases, 

PiggaUy  2  Adol.  &  Ell.  473  ;    1  184  j  Green  v.  Ore$iweU,  10  Ad. 

Smith's  Leading  Cases,  186  ;  ^1  &  Ell.  468  ;  S.  C.  2  Per.  &  Day. 

Wms.  Sannd.  211,  n.  Qd) ;  Price  t.  480;  CHppi  v.  ffartnell,  Ex.  Ch. 

Hichardson,  15  Mee.  &  Wels.  689.  11  W.  R.  968  j  10  Jnr.  N.  S.  200.  ^/ivfWr  tr^^rrto^ 

(<0  Stat.  19  &  20  Vict  c.  97,  (/)  Qoodmimr.  Ouue,  1  Bam.  / At -iTiL  '  i^«d  . 

8.  8.    See  HoJmet  v.  MUohell,  7  8c  Aid.  297.    See  also  Lane  y. 

C.  B.  N.  S.  861  i  William  y.  Lake,  Burgkart,  1  Q.  B.  988. 


78  OF  CHOSES  IN  ACTION. 

have  been  held  to  mesm  an  agreement  which  appears 
from  its  terms  incapable  of  performance  within  the 
year.  Thus  where  one  man  promised  another,  for  one 
guinea,  to  give  him  a  certain  number  on  the  day  of  his 
marriage,  it  was  held  that  a  writing  was  unnecessarj, 
for  the  marriage  might  hare  happened  within  the 
year  (g).  So  a  contract  by  A.  that  his  executor  shall 
pay  10,000/.  need  not  be  in  writing  (A) ;  for  the  death 
of  A.  and  payment  of  the  money  may  all  take  place 
within  a  twelvemonth.  It  has  also  been  held  that,  in 
order  to  bring  an  agreement  within  this  clause  of  the 
statute,  so  as  to  render  writing  necessary,  both  parts  of 
the  agreement  must  be  such  as  are  not  to  be  performed 
within  a  year  from  the  making  thereof.  Thus,  where  a 
landlord  agreed  to  lay  out  50/.  in  improvements,  in 
consideration  of  the  tenant  undertaking  to  pay  him  5/. 
a  year  during  the  remainder  of  his  term  (of  which 
several  years  were  unexpired),  it  was  held  that  writing 
was  unnecessary  (i) ;  for  although  the  tenant's  part  of 
the  agreement  was  not  to  be  performed  within  a  year, 
the  landlord's  part  might  reasonably  have  been  so. 
These  decisions  have  considerably  narrowed  the  opera- 
tion of  the  statute,  and  have  left  remaining  much  of  the 
mischief  arising  fix)m  reliance  on  memory  only,  which 
it  was  the  intention  of  the  statute  to  obviate,  by  re- 
quiring written  evidence  (A).  The  last  clause  of  the 
enactment  has  however  received  a  very  liberal  construe- 
Signed  by  the  tion.  The  words  are  ^'signed  by  the  party  to  be 
^K^  charged  therewith,  or  some  other  person  thereunto  by 

him  lawfrdly  authorized.''  And  it  has  been  held  that 
any  insertion  by  the  party  of  his  name  in  any  part  of 
the  agreement  is  a  sufficient  signing  within  the  sta- 

(ff)   Peter  v.  Qmpton,  Skin.  478. 

858}    I  Smith's  Leading  Cases,  (i)  Donellan  y.  Held,  S  Bam,  & 

142 ;  Souoh  V.  Stramhridge,  2  C.  Adol.  899 ;  Cl^erry  v.  Hemvng,  4 

B.  808.  Ex.  Rep.  681. 

'  (A)  Wells  V.  Horton,  4  Bing.  (ifc)  Seel  Smith's  Leading  Gases, 

40 ;  Ridley  v.  Ridley,  34  Beav.  144  et  teq. 
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tute  (I),  provided  the  name  be  inserted  in  such  a  manner 
as  to  have  the  effect  of  authenticating  the  instru- 
ment (m);  and  it  is  not  necessary  that  both  parties 
should  sign  the  agreement.  The  whole  of  the  agree- 
ment must  be  contained  in  the  writing,  either  expressly 
or  by  reference  to  some  other  document,  but  the  writing 
is  required  by  the  statute  to  be  signed  only  by  the  party 
to  be  charged (n).  And  as  a  "  memorandum  or  note"  Memorandum 
of  the  agreement  is  allowed,  a  writing  sufficient  to  satisfy 
the  statute  may  often  be  made  out  from  letters  written 
by  the  party  (o),  or  from  a  written  offer,  accepted,  with- 
out any  variation  (p),  before  the  party  offering  has 
exercised  his  right  of  retracting  (q) ;  and  when  corre-  Acceptance  of 
spondence  is  carried  on  by  means  of  the  post,  an  offer  ^  ^  ^ 
is  held  to  be  accepted  from  the  moment  that  a  letter 
accepting  the  offer  is  put  into  the  post,  although  it  may 
never  reach  its  destination  (r). 

The  seventeenth  section  of  the  Statute  of  Frauds,  Sale  of  goods 
which  relates  to  contracts  for  the  sale  of  goods,  wares  ^^l^'  ^^  "^ 
and  merchandize  for  the  price  of  10/.  or  upwards,  has 
been  already  noticed  (5),  together  with  the  clause  in  the 
statute  of  Geo.  IV.,  next  noticed,  called  Lord  Tenter- 
den's  Act,  by  which  this  enactment  has  been  extended 
and  explained  (t). 

The  next  statute  which  requires  our  notice  is  in-  Lord  Tenter- 
den's  Act. 

(/)    Ogilvie    v.    Fojjambe^   8  Edgtem.   Metropolitan   Atyhim 

Meriv.  62.  DUtHct,  11  Beav.  1. 

(m)  Stokes  v.  Moor,  1  Cox,  219;  (q)  Bovtledge  y.  Oramt,  4  Bing. 

Selhy  y.  Selhy,  3  Meriy.  4,  6.  653;  S.  C.  1  Moo.  &  P.  717;  Oilkes 

{n)  Laythoarp  v.  Bryamt,  3  v.  Zeonino,  4  C.  B.  N.  S.  486. 

Bing.  N.  C.  735,  742.    See  Sugd.  (r)  Dunlop  y.  Higgin%,  1  H.  of 

Vend.  &  Pnr.  c.  4,  ss.  8,  4,  p.  102  L.  Cas.  881;  Drmean  y.  TophaMy 

et  geq,,  13th  edit  8  C.  B.  225. 

(0)  Owen  y.  Thomas,  8  My.  &  (*)  AiUe,  p.  88. 

Keen,  853.  (0  Stat  9  Geo.  IV.  c.  14,  8.  7 ; 

(p)  Holland  y.  Byre,  2  Sim.  &  ante,  p.  89. 
Stu,    194 ;    Gibbons  y.    Nortl^ 
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titnled  ^*  An  Act  for  rendering  a  written  Memonmdam 
necessary  to  the  Validity  of  certain  Promises  and  En- 
gagements/' and  is  commonly  called  Lord  Tenterden's 
Written  ao-  Act(tf).  By  this  statute  no  acknowledgment  or  promise 
miaircd  to  by  words  only  can  take  any  case  of  simple  contract  out 
ottt ofthc^to-  ^  *®  operation  of  the  Statute  of  Limitations (x),  or 
tote  of  Liiiiit»-  depriye  any  parfy  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  party  chaif;e- 
able  thereby  (y).  The  effect  of  such  a  promise  has 
already  been  referred  to(2r).  The  statute  makes  no 
mention  of  any  signature  by  an  agent ;  but  by  a  recent 
statute  the  signature  of  an  agent  has  been  rendered 
sufficient  (a).  And  no  joint  contractor  is  to  lose  the 
benefit  of  the  Statute  of  Limitations  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed 
by  any  other  joint  contractor ;  but  nothing  therein  con- 
tained is  to  alter,  or  take  away,  or  lessen  the  effect  of 
any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoeyer  (6).  Howeyer,  no  indorsement  or 
memorandum  of  any  payment  written  or  made  upon 
any  promissory  note,  bill  of  exchange  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such  payment 
shaQ  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of 
the  Statute  of  Limitations  (c).  And  by  a  recent  statute 
payment  of  any  principal  or  interest  by  a  co-contractor 
or  co-debtor  will  not  deprive  a  debtor  of  the  benefit  of 
the  Statute  of  Limitations  (d).     Lord  Tenterden's  Act 

(v)  Stat.  9  Geo.  lY.  c  14.  118;  Cfleave  t.  Jonst,  6  Ex.  Rep. 

(a?)  Stat.  21  Jac.  I.  c.  16.  8.  8.  673  ;  Bamfield  v.  Tapper,  7  Ex. 

(y)  See  Leehmere  v.  Fletch^,  Rep.  27 ;  Ihrdham  v.  WallU,  10 

1  do.  &  Mee.  628 ;  Bird  y.  Gtm^  Hare,  217  ;  Ndth  r.  Hodgson,  1 

mon,  8  Bing.  N.  C.  888 ;  Chetlyn  Kaj,  650  {  Edwards  t.  Janes,  1 

y.  Dalby,  4  Yon.  &  OoU.  288.  Eaj  &  John.  584. 

(«)  Ante,  p.  74.  (O  Sect  8. 

(a)  Stat  19  &  20  Vict  c.  97,  (<0  Stat.  19  &  20  Vict  c.  97, 

8. 18.  8. 14,  not  retroepectiye ;  Jaekson 

(h)  Stat  9  Geo.  IV. c.  14,  b.  1 5  y.  WoolUy,  8  B.  &  B.  784. 
Whinman  y.  Kynman,  1  EiL  Rep. 
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furtber  enacts^  as  has  been  already  mentioned  (e)^  that  Promise  to  pay 

no  action  shall  be  maintained  whereby  to  charge  any  tracteriain- 

person  upon  any  promise  made  after  full  age  to  pay  any  fancy. 

debt  contracted  during  infancy,  or  upon  any  ratification 

after  ftill  age  of  any  promise  or  simple  contract  made 

during  infancy,  unless  such  promise  or  ratification  shall 

be  made  by  some  writing  signed  by  the  party  to  be 

charged  therewith.     And  now  the  signature  of  an  agent 

is  sufficient  (/).     And  it  is  further  enacted  (^),  that  no  Beprawntar 

action  shall  be  brought  whereby  to  charge  any  person  ^i^^&c.*" 

upon  or  by  reason  of  any  representation  or  assurance 

made  or  given  concerning  or  relating  to  the  character, 

conduct,  credit,  ability,  trade  or  dealings  of  any  other 

person,  to  the  intent  or  purpose  that  such  other  person 

may  obtain  credit,  money  or  goods  upon,  unless  such 

representation  or  assurance  be  made  in  writing  signed 

by  the  party  to  be  charged  therewith.     There  appears 

to  be  some  error  in  the  word  ^^  upon^  in  this  enactment, 

which,  as  it  stands,  is  superfluous  (A).     And  it  has  been 

doubted  whether  a  representation  made  to  a  purchaser 

by  the  trustee  of  some  property,  that  the  property  was 

encumbered  to  a  less  extent  than  was  actually  the 

case,  was  a  representation  concerning  the  ability  of  the 

vendor  within  the  meaning  of  the  statute  (t).     The 

better  opinion  seems  to  be,  that  such  a  representation  is 

within  the  statute,  and  ought  consequently  to  be  ob* 

tained  in  writing. 

In  addition  to  those  contracts  which  by  statute  are  Bflls  and  notes, 
required  to  be  in  writing,  there  exists  a  peculiar  class  of 
contracts,  which  in  their  nature  are  expressed  in  writing, 
and  for  which  a  consideration  is  presumed  to  have  been 

ie)  Stat.  9  Geo.  IV.  c  H,  b.  5,  123. 
ante,  p.  76.  (i)  See  Lyde  t.  Barnard,  1 

(/ )  Stat  19  &  20  Vict.  c.  97,  Mee.  &  Wels.  101 ;  Swann  v.  Phil- 

8.  18.  lips,  8  AcL  &  £11.  457  ;  Devausf 

(S)  Stat  9  Geo.  IV.  c.  14,  s.  6.  v.  SteinheUer,  6  Bing.  N.  C.  84. 

(A)  See  1  Mee.  &  Wels.  104, 

W.P.P.  Q 
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giTcn  tin  the  oontnunr  is  piOTed  (A).  These  are  lulls  of 
A  bin  of  ex-  exchange  and  promissory  Dotes  (/).  A  bill  of  exchange 
cnange.  ^  ^  wiitt^i  Older  from  one  person  to  another  to  pay  to 

a  third  person,  or  to  his  order,  or  to  the  bearer,  acertain 
som  of  money.  The  person  mating  the  order  is  called 
the  drawer,  the  person  <m  whom  it  is  made  the  drawee, 
and  the  person  to  whom  the  money  b  payable  the  payee. 
The  bin  b  sometimes  made  payable  to  the  drawer  him- 
self, or  to  his  (under,  or  to  him  <»r  bearer.  Kthe  person 
on  whom  the  bill  is  drawn  undertakes  to  pay  it,  he 
writes  on  it  the  word  ''  accepted,*^  with  his  signature,  and 
is  then  called  the  acceptor.  A  promissory  note,  or  note 
of  hand,  as  it  is  sometimes  called,  is  a  written  promise 
from  one  person  to  pay  to  another,  or  to  his  (urdery  or  to 
bearer,  a  certain  som  of  money.  The  person  making 
Prohibited  the  promise  is  called  the  maker  of  the  note.  No  nego- 
tiable or  transferable  bill  or  note  can  be  lawfully  drawn 
or  made  for  any  sum  imder  20s.  (m);  but  any  person 
may  now  draw  upon  his  banker,  who  shall  bon&  fide 
hold  money  for  his  use,  any  draft  or  order  for  the  pay- 
ment to  the  bearer,  or  to  order,  on  demand,  of  any  sum 
of  money  less  than  20j.  (»).  Bills  and  notes  under  51. 
cannot  be  made  payable  to  bearer  on  demand,  and  were 
formerly  subject  to  other  stringent  restrictions  (o),  which 
are  now  repealed  for  three  years  from  the  28th  of  July, 
1863,  and  until  the  end  of  the  then  next  session  of 
Parliament  ( p).  Bills  and  notes  payable  to  bearer  on 
demand  are  also  prohibited  from  being  issued  by  bankers, 
except  by  the  banks  and  under  the  restrictions  men- 
tioned in  the  act  passed  to  regulate  the  issue  of  bank 
notes  (y).  Bills  or  notes  payable  to  A.  B.  or  order  are 
transferable  by  a  written  order  indorsed  thereon  by  A.  B. 

(Aj)  See  AfilU  v.  Barber,  1  Mee.  s.  19. 

&  Wel».  426.  (o)  Stat.  17  Geo.  m.  p.  30  ;  7 

(/)   See  Byles   on   BUls,  and  Geo.  IV.  c  6,  s.  4. 

Bayley  on  Bills.  (p)  Stat  26  &  27  Vict.  c.  106. 

(M)  SUt  48  Geo.  III.  c.  88,  s.  2.  ig)  Stat  7  &  8  Vict  c.  32,  as. 

(fi)  Stat.  23  &  24  Vict  c.  Ill,  10, 11. 
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The  mere  signature  by  A.  B.  of  his  name  on  the  back, 
followed  by  the  delivery  of  the  bill  or  note  (r),  is  how- 
ever sufficient  for  this  purpose.  This  is  called  an  in-  Indoraemeiit  in 
dorsement  in  blank;  and  after  such  an  indorsement, 
the  bill  or  note,  together  with  the  right  to  sue  upon  it, 
may  be  transferred  by  mere  delivery  (*).  Any  bolder 
of  the  bill  may,  consequently,  after  such  an  indorse- 
ment, enforce  payment  to  himself.  The  indorsement  Special  in- 
may,  however,  be  special,  as  *^Pay  C-  D.  or  order, 
A.  B."  And  in  this  case  the  bill  or  note,  in  order  to 
become  transferable,  must  be  indorsed  by  C.  D.  But 
if  a  bill  be  once  indorsed  in  blank,  it  will  always  be 
payable  to  the  bearer  by  any  of  the  parties  thereto, 
although  it  may  subsequently  be  specially  indorsed ;  but 
the  special  indorser  will  not  be  liable  to  the  bearer 
without  the  indorsement  of  the  person  to  whom  he  has 
specially  indorsed  it(0*  A  bill  or  note  payable  to 
bearer  is  transferable  by  mere  delivery  without  any  in- 
dorsement. 

Theieffect  of  accepting  a  bill,  or  making  a  promissory  Liability  of 
note,  is  to  render  the  acceptor  or  maker  primarily  liable  **^^  '' 
to  pay  the  same  to  the  person  entitled  to  require  pay- 
ment.    The  effect  of  drawing  a  bill  is  to  make  the  of  drawer. 
drawer  liable  to  payment^  if  Jhe  acceptor  make  default. 
But  in  order  to  charge  the  drawer  of  a  foreign  bill,  it  Protest, 
must,  by  the  custom  of  merchants,  be  protested  by  a 
notary  public  (u).     This  protest  is  a  declaration  by  him 
in  due  form  that  payment  has  been  demanded  and  re- 
fused.   A  protest,  however,  is  unnecessary  for  an  inland 
bill  or  promissory  note  (ar).     The  effect  of  indorsing  a  Liability  of 
bill  or  note  is  to  make  the  indorser  also  Uable  to  pay- 

(r)  Bromage  v.  Lloyd,  1  Ex.  Rep.  627. 

Rep.  32.  (w)  Gale  v.  Walth,  6  T.  Rep. 

(#)  Peaeoeky,Rhod€fy2TyoT3ig,  239. 

838.  (a?)  Wlndle  v.  Andrews,  2  Bam. 

(t)  Smith  y.  Clarke,  1  Peake,  &  Aid.  696. 
296;  Walter y,Macdo7Mld,2V.x. 

g2 


indoraer. 
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ment,  if  the  acceptor  of  the  bill  or  maker  of  the  note 
should  make  default  The  indorsement  operates  as 
against  the  indorser  as  a  new  drawing  of  the  bill  bj 
him  (y).  An  indorsement,  however,  may  be  made  with- 
out recourse  to  the  indorser,  or  *^  sans  recours,*'  as  it  is 
generally  expressed,  in  which  case  the  indorser  avoids 
all  personal  liability  (jbt).  The  drawer  of  a  bill,  or  the 
indorser  of  a  bill  or  note,  will,  however,  be  discharged 
from  all  liability,  unless  the  person  requiring  payment 
should,  within  a  reasonable  time,  give  him  notice  that 
the  bill  or  note  has  not  been  paid,  or,  as  it  is  termed, 
has  been  dishonoured,  and  give  him  to  imderstand, 
either  expressly  or  by  implication,  that  he  looks  to  him 
Bon&fide  for  payment  (a).     In  consequence  of  a  consideration 

fo^Vyment  t«i»g  presumed  to  have  been  given  for  every  biU  or 
note  till  the  contrary  is  shown,  it  follows,  that  if  a  bill 
or  note  should  have  been  drawn,  accepted  or  indorsed 
without  any  consideration,  or  for  a  consideration  which 
is  illegal,  a  bonft  fide  holder  for  valuable  consideration, 
or  any  indorsee  from  him,  may,  nevertheless,  enforce 
payment ;  for  when  he  took  the  security  he  was  entitled 
to  rely  on  the  legal  presumption  of  a  proper  considera- 
Reason  why  a  tion  having  been  given  (&)•  It  is  stated  by  Sir  William 
b  praramed!*  Blackstone  (c),  "  that  every  note,  from  the  subscription 
of  the  drawer,  carries  with  it  an  internal  evidence  of  a 
good  consideration."  This,  however,  appears  to  be  a 
mistake.  The  law  does  not  give  this  effect  to  bills  of 
exchange  and  promissory  notes  in  respect  of  the  under- 
taking being  evidenced  by  writing,  but  in  order  to 
strengthen  and  facilitate  that  commercial  intercourse 
which  is  carried  on  through  the  medium  of  such  se- 

(y)   Penny  r.  Innes,  1  Cro.  (h)  (hlUntT, MarHn, lBoB.8t 
Hee.  &  BoBc.  441.  Pall.  651 ;  Aforris  v.  Lee,  Bajley 
(z)  Bjles  on  Bills,  117, 6th  ed.  on  Bills,  500  ;  JRobinson  y.  key- 
la)  Hartley  y.  Case,  4  Barn.  &  nolds,  2  Q.  B.  196 ;  May  y.  Ckajh' 
Cress.  339;  Byles  on  Bills,  213  et  man,  16  M.  &  W.  855. 
j0^.,  6th  ed.  ie)  2  Black.  Comm.  446. 
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curities(c/).  On  this  ground  the  law  allows  these 
instruments  to  form  an  exception  to  the  general  rule, 
that  a  consideration  must  be  shown  for  every  agree- 
ment, although  evidenced  hy  writing.  The  remedies 
on  bills  of  exchange  and  promissory  notes  have  been 
&cilitated  hy  a  recent  act  (e). 

We  now  come  to  the  second  class  of  contracts,  namely.  Contracts  by 
special  contracts,  or  contracts  by  deed*  These  contracts 
differ  from  mere  simple  contracts  in  the  following  im« 
portant  particular,  that  they  of  themselves  import  a  con-> 
sideration  (/),  whilst  in  simple  contracts  a  consideration 
must  be  proved.  For  the  law  presumes  that  no  man 
will  put  his  seal  to  a  deed  without  some  good  motive  (^). 
And  when  an  agreement  is  once  embodied  in  a  deed, 
such  deed  becomes  itself  the  agreement,  and  not  evi- 
dence merely,  as  is  the  case  when  a  parol  agreement  is 
reduced  to  writing.  On  this  principle  it  appears  to  be  Alteratwn, 
that,  after  a  deed  has  been  executed,  any  alteration, 
rasure  or  addition  made  in  a  material  point,  even  by  a 
stranger,  will  render  the  deed  void :  and  any  alteration 
made  by  the  party  to  whom  it  is  delivered,  although  in 
words  not  material,  will  also  render  it  void  (A).  It  is 
true  that  by  recent  decisions  (i)  this  doctrine  has  been 
extended  to  a  mere  written  agreement.  But  although 
it  is  no  doubt  highly  important  that  all  legal  instruments 
should  be  preserved  in  their  integrity,  it  may  perhaps  be 
doubted  whether  the  doctrine  in  question  would  ever 
have  existed,  had  there  been  no  other  reason  for  it  than 
the  duty  of  a  person  having  the  custody  of  an  instru- 

(<0  1  Fonbl.  Eq.  848, 844.  (^)  See  Principles  of  the  Law 

ie)  SUt  18  &  19  Vict.  c.  67.  of  Real  Property,  118,  2nd  ed. ; 

The  stamps  on  bills  and  notes  are  128,  8rd  &  4th  eds.  $  128,  5th  ed. 

now  regulated  by  stats.  17  &  18  184,  6th  ed. ;  187,  7th  ed. 

Vict  c.  83,  23  Vict  c.  15,  23  &  (A)  Piffat*t  ease,  11  Rep.  27  a. 

24  Vict  c.  Ill,  and  27  &  28  Vict  (t)  Davidson  v.  Gfoper,  18  Mce. 

c.  56,  s.  2.  &  WeU.  848,  852  ;    MolleU  v. 

(/)  1  Fonbl.  Eq.  842.  Waekerbarth,  5  C.  B.  181. 
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ment,  made  for  his  benefit,  to  preserve  it  in  its  original 
state. 


Objects  of  a 
contract, 
lawful  or  un- 
lawful. 


Mala  prohibita 
and  mala  in  se. 


Distinction 
now  exploded. 


Contract  with 
unlawful  ob- 
ject void. 


Having  now  spoken  of  the  promise,  whether  express 
or  implied,  which  is  necessary  to  a  contract,  and  also  of 
the  consideration,  whether  express  or  implied,  by  which 
such  promise  is  sustained,  let  us  consider  some  important 
objects  for  which  a  contract  may  be  made,  and  which 
seem  to  require  a  special  mention.  The  object  for  which 
a  contract  is  made  may  be  either  lawful  or  unlawful ;  and 
if  it  be  unlawful  the  contract  will  be  void,  and  the  ille- 
gality may  be  pleaded  as  a  defence  to  an  action  brought 
upon  such  a  contract  (k).  A  distinction  was  formerly 
taken  between  contracts  whose  object  was  merely  pro- 
hibited by  the  law  under  some  given  penalty,  and  those 
whose  object  was  morally  wrong.  The  former  were 
termed  mala  prohibita,  the  latter  mala  in  se{l);  and  it 
was  considered  that,  as  the  former  involved  no  moral 
turpitude,  a  man  might  embrace  either  of  the  alterna- 
tives offered  by  the  law,  and  either  abstain  from  the 
offence  and  remain  harmless,  or  commit  it  and  suffer 
the  penalty.  This  distinction,  however,  has  long  been 
exploded  (m) ;  for  it  is  considered  to  be  equally  unfit  that 
a  man  should  be  allowed  to  take  advantage  of  what  the 
law  says  he  ought  not  to  do,  whether  the  thing  be  pro- 
hibited because  it  is  against  good  morals,  or  whether 
it  be  prohibited  because  it  is  against  the  interest  of  the 
state.  Whether,  therefore,  the  object  of  a  contract  be 
unlawful  because  morally  wrong,  or  unlawful  by  the 
policy  of  the  common  law,  or  unlawful  because  a  penalty 


(*)  Collins  V.  Blanterny  2  Wils. 
841,  847  s  S.  C.  1  Smith's  Lead- 
ing Cases,  154  ;  Pawtan  y.  Pop- 
^«m,  9  East,  408;  Pole  t,  Harro- 
Hn,  9  East,  416,  n.  ;  J)e  Begnis 
V.  Armistead,  10  Bing.  107;  S.  C. 
8  Moo.  &  Scott,  616. 

(0  See  1  Black.  Com.  54,  67. 


(ffi)  Auhert  v.  Maze,  2  Boa.  & 
PnL  874,  875  ;  Cannan  v.  Bryce, 
8  B.  &  Aid.  183;  Bensleyy.Big- 
noldy  5  Barn.  &  Aid.  385,  341  ; 
Cojpe  V.  Bofclands,  2  Mec.  &  Wels. 
141),  167  ;  Fergusson  v.  Norman, 
6  Bing.  N.  C.  76,  84. 
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is  attached  to  it  by  any  particular  statute,  in  every  ease 
the  contract  is  void ;  and  it  is  indifferent,  under  such 
circumstances,  whether  the  contract  be  made  by  deed, 
or  by  parol  merely.     Thus  if  a  bond  under  seal  be  given  Bond  to  mdnoe 
by  a  man  to  a  woman  in  order  to  induce  her  to  cohabit  ^^^i***^^ 
with  him,  it  is  void  for  the  immorality  of  its  object  (n). 
But  a  bond  given  to  a  woman  in  respect  of  the  injury  But  bond  for 
she  has  sustained  by  past  cohabitation  is  valid  (6).     For  g^  ^^^^ 
in  this  case  the  object  is  not  immoral ;  and  the  consi- 
deration 4mplied  by  the  bond  being  a  deed  under  seal 
supplies  the  want  which  would  otherwise  exist  of  a  pro- 
per consideration  (p).     If  a  contract  have  more  than  one  If  some  objecu. 
object,  and  some  of  the  objects  are  lawful  whilst  the  oSiwsttttlw- 
others  are  unlawful,  the  unlawful  objects  will  not  vitiate  ^^ 
the  others  (9),  provided  the  good  part  be  separable  from^ 
and  not  dependent  upon,  that  which  is  bad(r^;  unless 
of  course  the  whole  contract  should  be  rendered  void 
by  any  enactment  to  the  effect  that  all  instruments  con- 
taining any  matter  contrary  thereto  shall  be  void,  in 
which  case  everything  connected  with  the  instrument 
will  be  vitiated  («).     And  if  the  good  part  of  a  contract 
be  inseparable  from  the  bad,  as  if  a  contract  be  made 
partly  in  consideration  of  the  payment  of  money  (which 

(f»)  Walker  v.  Perkins,  1  Wm.  440  j  in  all  which  decisionB  nnlaw- 

Black.  517  ;  S.  C.  3  Borr.  1568  $  fnl  covenants  to  pay  the  property 

Gray  y.  Matkias,  5  Yes.  286.  tax  were  held  not  to  vitiate  other 

ip)  Tu/mer  v.  Va/»ghany  2  Wila.  valid  covenants  in  the  same  instm- 

339;  HiU  v.  Spencery  2  Amb.  641 ;  ment    See  also  Kerrison  v.  Cole, 

Gray  v.  Mathdas,  5  Yes.  286  ;  8  East,  231 ;  Mallan  v.  May,  11 

ffaU  V.  Palmer,  3  Hare,  532;  Mee.&Wel8.653;  Greeny,  Price, 

Kyne  v.  Moore,  1  Sim.  &  Stu.  61 ;  13  Mee.  &  Wels.  695,  affirmed  16 

2  Sim.  &  Stu.  260;  Inge  v.  Mose-*  Mee.  &  Wels.  846  ;  Ni^iholle  v. 

ley,  6  Bam.  &  Ores.  183  ;  2  Sim.  Stretton,  10  Q.  B.  346. 

161.  (r)  See  Biddell  v.  Leeder,  1 

{p)  JBinninfft&n  v.  Wallit,  4  Bam.  &  Cress.  327,  decided  on  the 

Bam.  &  Aid.  650,  952  ;  ante,  p.  old  Ship  Registry  Act. 

71 .  («)  See  1  Smith's  Leading  Cases, 

(q)  Gatkell  v.  King,  11  East,  169,  and  the  statutes  recited  in  the 

165  ;  Wigg  v.  8huttlem)rth ,  13  preamble  to  5  &  6  Will.  lY.  c.  41. 
East,  87;  Home  v.  fiynge,  15  East, 
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would  be  good);  and  partly  for  a  consideration  whose 
object  is  illegal;  the  illegal  part  of  the  consideration 
will  vitiate  the  good,  and  render  the  whole  contract 
void  (0- 


licfttioiu 


Contracts  in 
restraint  of 
trade. 


The  instance  above  given  of  a  bond  for  future  coha- 
bitation is  an  example  of  a  contract  void  on  account  of 
Immoral  pnb-  its  object  being  malum  in  se^  or  morally  wrong.  In  the 
same  manner,  no  action  can  be  maintained  on  any  con- 
tract for  the  sale  or  publication  of  any  libellous  or 
immoral  book  or  print  («).  A  striking  instance  of  a 
contract;  void  on  account  of  its  object  being  contrary  to 
the  policy  of  the  common  law,  occurs  in  the  case  of  a 
contract  in  restraint  of  trade.  It  is  for  the  advantage 
of  the  community  that  every  person  should  be  allowed 
the  full  exercise  of  his  trade  or  profession ;  and  any  con- 
tract whereby  a  person  is  attempted  to  be  restrained 
from  following  his  usual  calling,  even  for  a  limited  time, 
is  therefore  absolutely  void  (x).  But  a  contract  is  not 
rendered  void  by  having  for  its  object  the  restraint  of  a 
person  from  trading  in  a  particular  place  (y),  or  within 
a  reasonable  distance  from  any  particular  place  (z),  for 
he  may  carry  on  his  trade  elsewhere ;  nor  is  a  contract 
void  which  restrains  a  person  from  serving  a  particular 


(t)  Fetherttone  r.  Btstchifuon, 
Cro.  Eliz.  199 ;  Bridge  r.  Oage^ 
Cro.  Jac  108.  See  also  per  Tin- 
dal,  C.  J.,  in  Waite  v.  Jone»^  1 
Bing.  N.  C.  662  {  Hophim  y. 
Prescott,  4  C.  B.  578. 

(w)  Ibret  V.  Johnetf  4  Esp.  97; 
StockdaU  y.  Onmhyn^  5  Bam.  & 
Cres.  178;  S.  C.  7  Dow.  &  Ry. 
625;  La/ivrenoe  t.  Smith,  Jac.  471. 

(a?)  Year  Book,  P.  2  Hen.  V. 
pi.  26  J  Ward  y.  Byrne,  6  Mee.  & 
Wels.  548;  Hind  y.  Qray^  1  Man. 
&  Gran.  195. 

(y)  Hitchooek  v.  Cokevy  6  Ad. 
&  El.  438 ;  8.  C.  1  Ney.  &  P. 


796  ;  Archer  v.  Mar$h,  6  Ad.  & 
EIL  959  ;  S.  C.  2  Ney.  &  P.  562  ; 
Zeiffhton  r.  Wales,  8  Mee.  & 
Wels.  545. 

(z)  Davis  y.  Mason,  5  T.  Bep. 
118;  Proctor  y.  Sergeant,  2  Man. 
&  Gr.  20  ;  S.  C.  2  Soott,  N.  R. 
289;  Whittaherx.BowetZBetiY. 
883 ;  Pemberton  y.  Vavghan,  10 
Q.  B.  87;  Atkyns  y.  £inni£>r,  4 
Ex.  Rep.  776;  Mves  y.  Cfrofts,  10 
C.  B.  241 ;  Avery  y.  Langford,  1 
Kay,  668, 667,  where  the  cases  are 
collected  ;  Harms  y.  Parsons,  32 
Beay.  828;  Brampton  y.  Bed- 
does,  13  C.  B.  N.  6.  588. 
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class  of  customers  (a)  (for  there  are  plenty  of  others  to 
be  found),  or  which  binds  a  person  to  be  the  servant  for 
life  in  his  trade  to  another  {b),  for  this  is  not  in  restraint 
of  trade  when  it  is  to  be  carried  on  for  his  life.  In  a 
recent  case  (c)  a  person  agreed  that  he  would  become 
assistant  to  a  dentist  for  four  years,  and  that  after  the 
expiration  of  that  term  he  would  not  carry  on  the  busi- 
ness of  a  dentist  in  London,  or  any  of  the  towns  or 
places  in  England  or  Scotland  where  the  dentist  might 
have  been  practising  before  the  expiration  of  the  service. 
And  it  was  held  that  the  covenant  not  to  practise  in 
London  was  valid ;  but  that  the  stipulation  as  to  the 
other  towns  and  places  in  England  or  Scotland  was  void. 
And  according  to  the  rule  above  mentioned  (d),  that 
where  some  of  the  objects  of  a  contract  are  lawful  and 
others  unlawfid,  the  unlawfiil  objects  will  not  vitiate  the 
others,  it  was  held  that  the  stipulation  a?  to  pifftctising 
in  London  was  not  affect-ed  by  the  i11ff;n1ity  ftf  thn  re- 
mainder oi'the  agreemcE 


The  cases  in  which  contracts  may  be  void  in  conse- 
quence of  their  contravening  some  acts  of  parliament 
are  too  numerous  to  be  here  specified.  As  an  instance  ChargeB  on 
may  be  mentioned  contracts  by  clergymen  holding  bene-  "®*^^^*^ 
fices  with  cure  of  souls,  made  for  the  purpose  of  charging 
such  benefices  with  any  sum  of  money ;  which  contracts 
are  rendered  void  by  a  statute  of  Elizabeth  (e).  And 
in  these  cases  it  has  been  held  that  any  personal  cove- 
nant for  the  payment  of  the  money  charged  is  not  in- 
validated by  being  contained  in  the  same  deed  as  the 

(a)  llannie  v.  Irvine,  7  Man.  &  Mee.  &  Wels.  346  ;  NlcholU  v. 

Gr.  969.  Stretton,  10  Q.  B.  346. 

(h)  WallU  V.  Day,  2  Mee.  &  {d)  Ante,  p.  87. 

Wels.  273.  (e)  Stat.  13  Elii.  c.  20.     See 

((t)  Mallan  t.  May,  11  Mee.  &  Shaw  y.  Pritchard,  10  Bam.  fc 

Wel8.653.  ^ee2l9oOreeny. Price,  Cress.  241;  Long  v.  Storie,  3  De 

13  Mee.  &  Wels.  695,  affirmed,  16  Gex  &  Smale,  308. 
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attempted  charge  on  the  benefice  (/).  Contracts  for  the 
sale  or  transfer  of  stock,  of  which  the  person  contracting 
was  not  possessed  at  the  time,  and  of  which  no  transfer 
Stock  Jobbing  was  intended  to  be  made,  were  formerly  void  by  the  Stock 
Jobbing  Act  (g) ;  and  money  lent  for  the  purpose  of  set- 
tling losses  which  had  arisen  from  such  illegal  contracts 
could  not  be  recoTered  back  (A).  But  this  act  is  now 
Securities  for  repealed  (t)«  Securities  for  money  won  at  play  or  any 
money  won  at  gm^g^  ^  jjy  feettbg  on  any  game,  or  for  money  lent  for 
gaming  or  betting  at  the  time  and  place  of  such  play, 
were  declared  by  a  statute  of  Anne  to  be  utterly 
void  (k) ;  but  by  a  later  statute  (/)  such  securities  are 
not  to  be  utterly  void,  but  are  to  be  taken  to  hare  been 
given  for  an  illegal  consideration ;  they  are  consequently 
now  void  only  as  between  the  parties,  but  valid  in  the 
hands  of  any  innocent  holder,  to  whom  they  may  have 
been  transferred  without  notice  of  the  illegality  of  the 
transaction  in  which  they  originated  (m).  And  by  a 
Contracts  hy  more  recent  statute  (n)  it  is  enacted,  that  all  contracts  or 
wa^of  gaming  agreements,  whether  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  shall  be  null  and  void ;  and  that 
no  suit  shall  be  brought  or  maintained  in  any  court  of 
law  or  equity  for  recovering  any  sum  of  money  or  valu- 
able thing  alleged  to  be  won  upon  any  wager,  or  which 
shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  on  which  any  wager  shall  have  been 
made.  But  this  enactment  is  not  to  apply  to  any  sub- 
scription or  contribution,  or  agreement  to  subscribe 
or  contribute,  for  or  towards  any  plate,  prize  or  sum  of 

(/)  Monys  v.  Lealte,  8  T.  Rep.  (*)  Stat.  9  Anne,  c  14. 

411 ;  Shane  v.  Packman,  11  Mee.  (Q  6  &  6  Will.  IV.  c.  41 ;  ffaw- 

&  Welfl.  770.  her  y.  HalleweU,  3  Sma.  &  Giff. 

(g)  Stat.  7  Geo.  H.  c.  8,  s.  8.  194. 

Beepoit,  the  chapter  on  Stock.  (m)  See  ante,  p.  84. 

(A)  Qinnan  t.  Bryce,  3  Barn.  (w)  Stat.  8  &  9  Vict  c.  109,  s. 

&  Aid.  179.  18. 

(i)  Stat  23  Vict  c.  28. 
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money  to  be  awarded  to  the  winner  or  winners  of  any 
lawfiil  game,  sport,  pastime  or  exercise.  Contracts  for  Usnrionfl  con- 
the  payment  of  money,  whereby  there  should  be  reserved  ^^'^^' 
more  than  five  per  cent,  interest,  were  in  like  manner 
declared  void  by  a  statute  of  Anne,  called  the  Usury 
Law(o);  but  in  order  to  protect  innocent  holders  of 
securities  given  for  usurious  consideration,  it  was  sub* 
sequently  declared  that  such  contracts  should  not  be 
absolutely  void,  but  should  be  considered  to  have  been 
made  for  an  illegal  consideration  (p).  However,  by  a 
statute  of  the  reign  of  King  William  the  Fourth  (q),  it 
was  provided  that  no  bill  of  exchange  or  promissory  note 
made  payable  at  or  within  three  months  after  the  date 
thereof,  or  not  having  more  than  three  months  to  run, 
should  be  void  by  reason  of  any  interest  taken  thereon 
or  secured  thereby,  or  any  agreement  to  pay  or  receive 
or  allow  interest  in  discounting,  negotiating  or  transfer- 
ring the  same.  And  by  a  subsequent  statute  (r),  all  bills 
of  exchange  and  promissory  notes  made  payable  at  or 
within  twelve  months  after  the  date  thereof,  or  not  having 
more  than  twelve  months  to  run,  and  all  contracts  for 
the  loan  or  forbearance  of  money  above  the  sum  of  10/. 
sterling,  were  exempted  from  the  operation  of  the  Usury 
Law.  Nothing,  however,  contained  in  the  last-men- 
tioned act  was  to  extend  to  the  loan  or  forbearance  of 
any  money  upon  security  of  any  lands,  tenements  or 
hereditaments,  or  any  estate  or  interest  therein.  And  Usury  laws 
now,  by  an  act  passed  on  the  10th  of  August,  1854  («),  »ow  repealed. 
aU  the  laws  against  usury  are  repealed.  But  where 
interest  is  now  payable  upon  any  contract,  express  or 
implied,  for  payment  of  the  legal  or  current  rate  of 
interest,  or  where  interest  is  payable  by  any  rule  of  law, 
the  same  rate  is  recoverable  as  before  the  act  (t), 

(o)  Stat.  12  Anne,  st.  2,  ch.  16.  (r)  2  &  3  Vict.  c.  87. 

ip)  Stat.  5  &  6  Will.  IV.  c.  41.  («)  Stat.  17  &  18  Vicfc  c.  90. 

iq)  Stat.  3  &  4  Will.  IV.  c.  98,  (f)  Sect.  3. 
B.  7. 


92  OF  CHOSES  IN  ACTION. 

The  above  enactments  are  perhafw  the  most  important 
statutory  provisions  by  which  contracts  maybe  vitiated. 

Contracts  with  Contracts  whose  objects  are  lawful  are  endlessly  diver- 
«>  J«cte-  gified,  and  many  of  them  are  regulated  by  laws  which  it 
is  not  within  the  scope  of  the  present  work  to  enumerate* 
For  the  breach  of  any  such  contract  pecimiary  damages 
are,  as  we  have  seen(ii),  the  sovereign  remedy  prescribed 
by  law;  though  equity  not  unfrequently  administers 
more  appropriate  specifics.  The  person  to  whom  money 
has  become  due,  whether  from  any  injury  received,  or 
from  any  contract  broken,  or  from  a  contract  to  pay 
money  itself,  stands  in  a  situation  more  or  less  advan- 
tageous as  regards  his  remedies   for  recovering  the 

Debti.  money,  according  to  the  nature  of  the  debt  which  has 

thus  become  due  to  him.  For  by  the  law  of  England 
all  creditore  are  not  allowed  equal  rights,  but  are  pre- 
ferred the  one  to  the  other,  partly  according  to  acci- 
dental circumstances,  and  partly  according  to  the  degree 
of  diligence  and  precaution  which  each  may  have  used. 
The  subject  of  debt  is  of  sufficient  importance  to  form 
a  separate  chapter. 

(u)  Ante,  p.  61. 
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CHAPTER  III. 

OP  DEBTS. 

Debts^  by  the  law  of  England,  are  divided  into  different 
classes,  conferring  on  the  creditor  different  degrees  of 
security  for  re-payment.  The  class  which  confers  the 
highest  privileges  is  that  of  debts  of  record,  which  class 
will  accordingly  first  claim  our  attention. 

A  debt  rf  record  is  a  debt  due  by  the  evidence  of  a  Debt  of  record. 
1  iMnJi  nT  n  I  iiiiT7iiV' "Tl  1 1  [  TiTiiiJ  "Trf^m  iiif    pStvmr 
given  to  ii  io  fane  and  imprison,  is  thereby  made  a  court 
of  record(J).     Such  courts  are  either  supreme,  superior 
or  inferior.     The  supreme  court  is  the   Parliament.  Superior  courts 
The  superior  courts  of  record  are  the  House  of  Lords,  o^'®^'^- 
the  Court  of  Chancery,   and  the   Cpiirts  oF  Queen's 
BgQch,  Common  Pleas  and  Exchequer,  which  are  the 
more  principal  comlsl      The  courEs  of  the   Counties 
Palatine  of  Lancaster  and  Durham  are  also  superior 
courts  of  record  (c).     Thft^C^urt  of  "RaTikruptcy  and  its 
district  courts,  and  every  commissioner  thereof,  also 
exercise  and  enjoy  all  the  powers  and  privileges  of  a 
court  of  record  as  fully  as  the  courts  of  law  at  West- 
minster (<Q.     The  Court  of  Probate  is  also  a  court  of 
record  (tf) ;  and  so  is  the  HighjDourt  of^AdmiraJtiX/)^ 
The  inferior  courts  of  record  may  be  said,  generally,  to  inferior  courts 
consist  of  the  numerous  courts  established  throughout  ^^  w^^'^* 
the  country,  under  the  recent  acta  for  the  more  easy 
recovery  of  small  debts  and  demands  in  England  (^). 

(a)  2  Black.  Com.  466.  (<?)  Stat  20  &  21  Vict.  c.  77,  a. 

(J)  Bac.  Abr.  tit.  Courts  (D)  2.  23. 

(c)  Ikid.  (D)  1.  (/)  Stat.  24  Vict.  c.  10,  s.  14. 

id)  Stat  12  &  18  Vict  c.  106,  (g)  Stats.  9  &  10  Vict  c.  96,  s. 

s.  6.  8 ;  12  &  13  Vict.  c.  101;  13  &  14 
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Crown  debts.  Debts  of  record  do  not,  however,  confer  the  same 
advantages  on  all  creditors  equally,  for  there  is  one  cre- 
ditor whose  claims  are  paramount  to  all  others,  namelj, 
the  crown,  provided  the  debt  be  a  debt  of  record,  or  a 
debt  by  specialty,  that  is,  secured  by  deed  (A).  And  if 
the  debt  be  by  simple  contract  without  such  security,  it 
will  have  preference  over  the  other  simple  contract  cre- 
ditors of  the  debtor,  and,  as  some  say,  even  over  other 
creditors  by  specialty  (t).  The  lien  of  the  crown  on  the 
lands  of  its  debtors  by  record  or  specialty,  and  also  on 
the  lands  of  accountants  to  the  crown,  is  mentioned  in 
the  author's  Treatise  on  the  Principles  of  the  Law  of 
Real  Property  {j). 


Jndgment 
debt 


Cognovit. 


Of  all  debts  which  one  subject  may  owe  to  another, 
that  which  confers  the  most  important  remedy  is  ^Judg^ 
ment  debty  or  a  debt  which  is  due  by  the  judgment  of  a 
court  of  record.  As  such  a  debt  is  due  by  the  evidence 
of  a  court  of  record,  it  is  of  course  a  debt  of  record. 
Such  a  debt  may  however  now  be  incurred  without  any 
actual  exercise  of  judgment  on  the  part  of  the  court. 
For,  strange  as  it  may  appear,  a  judgment  against  a 
defendant  in  an  adverse  suit,  though  the  most  obvious, 
is  yet  not  the  most  usual  method  of  incurring  a  judg- 
ment debt.  Such  a  debt  may  be  incurred  by  the  volun- 
tary default  of  the  defendant  in  making  no  reply  to  the 
action,  which  is  called  nihil  dicity  or  by  his  failing  to 
instruct  his  attorney,  whose  statement  of  that  circum- 
stance is  called  noniwn  informatuSy  or  by  a  ^^rwvi^ 
actioneniy  or  more  shortly  cognovit,  by  which  the  de- 
fendant confesses  the  action,  and  suffers  judgment  to  be 


Vict.  c.  61  J  16  &  16  Vict.  c.  64  ; 
17  &  18  Vict.  c.  16;  19  &  20  Vict. 
0.  108  ;  21  &  22  Vict.  c.  74 ;  29 
Vict.  c.  14. 

(Ji)  Williams  on  Executors,  pt. 
8,  bk.  2,  ch.  2,  s.  1. 


(i)  Bac.  Abr.  tit.  Executors 
(L)2. 

ij)  Pag©  62,  Ist  cd. ;  65,  2nd 
ed.;  70,  3rd  &  4th  cds.  ;  76,  6th 
ed.;  81,  6thed.;  84,7thed. 
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at  once  entered  up  against  him  (A).    Of  late  years  also  it  Judge's  order. 
has  become  very  usual  for  the  parties  to  a  suit  to  obtain 
b^onsent  a  judge's  order^^au&orizing  the  plaintiff  to 
enter  lip  judgment  agamstthe  defendant,  or  to  issue  exfir 
cution  agamst  himj_either  at  once  and  unconditipngjly^^ 
or  more  usually  at  a  fiture  time,  conditionally  on  the_^/ 
non-paymenT^oF  whatever  amount  may  be  agreeJ  on. 
3!'733gtiaent  obtainecfra  a  judge's  order  for  immediate 
judgment  and  execution  is  however  the  same  thing  as  a 
judgment  by  nihil  didty  or  confession  {I).     The  method 
formerly  the  most  frequent  of  incurring  a  judgment  debt 
is  not  however  attended  with  the  actual  commencement 
of  any  adverse  action.     A  warrant  of  attorney  is  given  Warrant  of 
by  the  intended  debtor,  which  consists  of  an  authority  *      ®^' 
from  him  to  certain  attorneys  to  appear  for  him  in  court, 
and  to  receive  a  declaration  in  an  action  of  debt  for  the 
amount  of  the  intended  judgment  debt,  at  the  suit  of 
the  intended  creditor,  and   thereupon  to  confess  the    ^ 
action,  or  suffer  judgment  to  go  by  default^  and  to  per« 
mit  judgment  to"  be  forthwith  entered  up  against  the . 
intended  debtor  for  the  amount.^  besides  costs  of^suit^ 
Such  a  warrant  of  attorney  is  generally  executed  as  a 
security  for  a  smaller  sum  of  money,  usually  one-half  of 
the  amount  of  the  judgment  debt ;  and  it  is  accordingly 
accompanied  by  Adefeazancey  which  must  be  written  on  Defeazance. 
the  same  paper  or  parchment  as  the  warrant  of  attor- 
ney (m).     This  defeazance,  as  its  name  imports,  defeats 
the  fiill  operation  of  the  warrant  of  attorney,  by  de- 
claring that  it  is  given  only  as  a  security  for  the  smaller 

(k)  3  Black.  Com.  S97;  Stephen  attorney  neglect  to  insert  the  de- 

on  Pleading,  120.  feasance,  the  secnrity  is  not  void 

(t) Belly. BidgoodtSC.B.l^B',  between  the  parties,  bat  only  as 

Andre^vs  v.  Biggs ,  4  Ex.  Rep.  827.  against  the  assignees  of  the  debtor, 

(m)  Heg.  Gen.  Hil.  1858,  s.  27;  in  case  of  his  bankruptcy,  Shaw 

Stat,  a  Geo.  IV.  c.  89,  s.  4;  12  &  ▼.  Evam,  U  East,  576 ;  Morri*  y. 

laVict.  c.  106,  S.136.    Collateral  Methin,  6  Bam.  &  Cress.  446; 

secorities  most  be  noticed,  Morell  B&nnett  y.  Baniel,  10  Bam.  & 

V.  Buhost,  8  Taunt.  235.    If  the  Cress.  500. 
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Bum  ai^  interest,  and  that  no  execution  shall  issue  on 
the  judgment  to  be  entered  up  in  pursuance  of  the  war- 
rant of  attorney,  until  default  shall  have  been  made  in 
pajrment  of  such  sum  and  interest  at  the  time  agreed  on; 
but  that,  in  case  of  default,  execution  may  be  issued  (»)• 
The  defeazance  also  until  recently  contained  an  agree- 
ment that  it  should  not  be  necessary  for  the  creditor  to 
issue  a  writ  of  scire  facias,  or  do  any  other  act  for  re- 
viving the  judgment  or  keeping  the  same  on  foot, 
although  no  proceedings  should  have  been  taken  there- 
upon for  the  space  of  one  year.  Without  such  a  pro- 
vision, no  execution  could  be  issued  after  the  expiration 
of  a  twelvemonth  from  the  date  of  the  judgment,  without 
the  expense  and  trouble  of  a  writ  of  scire  facias,  calling 
on  the  debtor  to  inform  the  court,  or  show  cause,  why 
New  enact-  execution  should  not  be  issued  (o).  But  the  Common 
™®°*'  Law  Procedure  Act,  1852,  now  provides  that  during 

the  lives  of  the  parties  to  a  judgment,  or  those  of  them 
during  whose  lives  execution  may  at  present  issue  within 
a  year  and  a  day  without  a  scire  facias,  and  within  six 
years  from  the  recovery  of  the  judgment,  execution  may 
Warrant  of       issue  without  a  revival  of  the  judgment  (p).     A  warrant 
^^"ran^an-     ^^  attorney  is  also  sometimes  given  for  entering  up 
nuity.  judgment  for  a  sum  of  money,  in  order  to  secure  the 

regular  payment  of  an  annuity ;  in  which  case  the  de- 
feazance of  course  expresses  that  no  execution  shall  be 
issued  imtil  de&ult  shall  have  been  made  for  so  many 
days  in  some  payment  of  the  annuity,  but  that,  in  case 
of  such  de&ult,  execution  may  be  issued  from  time  to 
time  (;). 

(«)  Warrants  of  attorney  to  con-  c.  97.    See  poit. 

fess  judgment  for  aecnring  any  {o)  Stat.  Westm.  the  second,  13 

earn  or  sums  of  money  are,  with  £dw.  I.  c.  45. 

some  exceptions,  liable  to  the  same  (p)  Stat  15  &  16  Vict  c.  76, 

duty  (one-eighth  per  cent  on  the  8. 128. 

money  secured)  as  bonds  for  the  (q)  See  OiUhbert  v.  Ikfbbin,  I 

like  pnrpofle.    Stat  13  &  14  Vict  C.  B.  278. 
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A  warrant  of  attorney  need  not  be  under  seal  (^r).  Execution 
thotgSj^"^^^^^^^  orJerTTiuargragamst  ^t^fafI>T 

any"  imposition  in  procuring  debtors  to  execute  war-  attorney  and 
rants  of  attorney  or  cognovits  in  ignorance  of  the  effect  ^ 
of  such  instruments,  it  is  provided  (s)  that  no  warrant /)>2^^  »^  v/^ 
of  attorney  to  confess  judgment  in  any  personal  action, 
or  cognovit  actionem,  given  by  any  person,  shall  be  of 
any  force,  unless  there  shall  be  present  some  attog 
ofong^ofthe  .siiiagrior  courts  on  behalf  of  fj^^h  p^rP^"i' 
expressly  named  byjiim  and  attending  at  his  request. 
to  inform  him  of  the  nature  and  efiect  of  such  warrant 


or  cognovit; 

tomey  shall  subscnlbe  his  name'as  a 
execution 


at- 


fore  the  same  is  executed;  which  i»i>^,.^ 
witnes^tQjJbfe^ue 


!ere^  and  thereby  declare 
attorney  for  the  person  executing  th^f^in>*^   «^t^<^  state 
that  jv^  ff^^mbes  as  such 'attorney.     And  a  ^warrant 
of  attorney  or  cognovif  nor  executed  in  manner  afore^ 
said,  shall  not  be  rendered  valid  by  proof  that  the 
person  executing  the  same  did  in  fact  understand  the 
nature  and  effect  thereof,  or  was  Ailly  informed  of  the 
same  (0-      Every  ar.lmnwIftilymftTit  of  satisfaction  q{  a  ( 
judgment  is  also  required  to  |)e  Attested^  in  a^similar|f 
manner  (i<\      Since   the   acts  for  registering  writs^oTT* 
execution  (x),  warrants  of  attorney  have  become  much 
less  frequent  than  before. 

V 

Not  oipy  was  there  a  risk  of  debtors  being  imposed 
upon,  in  being  prevailed  on  to  execute  warrants  of 
attorney,  but  creditors  also  were  formerly  liable  to  be 
deirauded  by  their  debtors  giving  secret  warrants  of 
attorney,  cognovits,  or  judge's  orders,  to  some  favoured 


(r)   Kinnersley  v.  MusseUy  6 
Taunt.  264. 

(«)  Stat.  1  &  2  Vict.  c.  110,8.  9. 

It)  Sect.  10.    Potter  v.  Mchol- 
$on,  8  Mee.  &  Wels.  494;  Everard 
V.  Poppleton,  5  Q.  B.  181;  Pooook 
V.  PiekeHnff,  18  Q.  B.  789. 
W.P.P. 


(u)  Reg.  Gen.  HU.  1853,  s.  80. 

Ix)  Stats.  23  &  24  Viet.  c.  38; 
27  &  28  Vict.  c.  112.  See  Prin- 
ciples of  the  Law  of  Real  Pro- 
perty, p.  79,  6tb  ed. ;  81,  82,  7th 
ed. 
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f^ 


n^ 


Bankniptcj. 


r» 


Proyisioii  for  creditors,  to  the  prejudice  of  the  others.  In  order  to 
of  att^^  obviate  this  inconvenience,  provision  has  been  made  by 
«^o,^*^«™l  modem  acts  of  parliament  for  the  filing,  in  the  office  of 
within  twenty-  the  Conrt  of  Queen's  J3ench^of  all  wi^rrMits  of  attorney, 
one  days.  y^^^  ^j^^  defeazanceTtheretojind  of  all  cognovits,  and  of 

aQ  sucE  ju3^e^  OTdera  jig. Jbefore  mentioned,  or  c?  copies 
thereof,  within  twenty-one  days  after  their  execution  (j/;)^, 
And,  in  the  event  of  the  bankruptcy  of  the  debtor  after 
the  expiration  of  this  time,  unless  any  such  warrant  of 
attorney,  or  cognovit  or  judge's  order,  or  a  copy  thereof, 
shall  have  been  filed  within  the  time  above  limited, 
the  same  is  now  void  as  against  the  assignees  of  the 
bankrupt  (z),  although  judgment  may  have  been  signed 
within  the  time  (a).  And  a  list  of  such  warrants  of 
attorney,  cognovits  and  judge's  orders  (i),  and  also  an 
index  containing  the  names,  additions  and  descriptions 
of  the  persons  giving  the  same  (c),  is  directed  to  be  kept 
by  the  officer  of  the  Queen's  Bench,  open  to  public  in- 
spection and  search  on  payment  of  a  small  fee.  It  is 
also  provided  that  every  warrant  of  attorney  to  confess 
judgment  in  any  personal  action  given  by  any  bankrupt, 
within  two  months  of  the  filing  of  a  petition  for  adjudi- 
cation of  bankruptcy  by  or  against  such  bankrupt,  and 
being  for  or  in  respect  of  (wholly  or  in  part)  an  antece- 
dent debt  or  money  demand,  and  every  cognovit  actionem 
or  consent  to  a  judge's  order  for  judgment  given  by  any 
bankrupt,  within  two  months  of  the  filing  of  any  such 
petition  in  any  action  commenced  by  collusion  with  the 
bankrupt,  and  not  adversely,  or  purporting  to  be  given 
in  an  action,  but  having  in  fitct  been  given  before  the 


(y)  Stat.  8  Geo.  IV.  c.  39,  as.  1, 
8;  12  &  13  Vict.  c.  106,  8.  187. 
The  twenty-one  days  are  reckoned 
exdoaiTely  of  the  day  of  execu- 
tion ;  Williami  v.  Burges$,  12 
Adol.  &  £11.  635. 

(«)  Stat,  12  &  13  Vict.  c.  106, 
BS.  136,  137  ;  Bryan  v.  Child,  5 


Ex.  Rep.  368. 

(a)  Aeraman  v.  Hemimcm^  Q. 
B.  16  Jnr.  1008  ;  16  Q.  B.  998 ; 
Farrow  r.  Mayes,  Q.  B.  17  Jnr. 
132;  18  Q.  B.  616. 

(*)  Stet  3  Geo.  IV,  c.  39,  s.  6; 
12  &  13  Vict,  c  106,  8.  137. 

(c)  Stat.  6  &  7  Vict.  c.  66. 
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commencement  of  any  action  against  the  bankrupt,  such  i?yj/  A       y^ 
bankrupt  being  unable  to  meet  his  engagements  at  the  ijt^^/'^^^tC^^^ 

time  ofgiring  such  wanrant  of  attorney^co^Rom^ac^tosian,  r     Ap^i/^ 

or  consent  (as  the  case  may  be),  shall  be  void,  whether  j    ^  f    7 

the  same  shall  have  been  given  by  such  bankrupt  in  ^^   ^       ^ 
contemplation  of  bankruptcy  or  not  (d). 


j^' 


In  addition  to  these  precautions,  other  provisions  have 
been  made  to  prevent  an  undue  preference  being  given 
to  one  creditor  over  the  others  by  means  of  a  warrant  of 
attorney,  cognovit,  or  judge's  order,  in  the  event  of  the 
debtor  becoming  bankrupt.  When  once  the  judgment 
of  a  court  of  record  was  allowed  to  be  diverted  from  its 
proper  end  of  expressing  and  enforcing  the  opinion  of 
the  court,  to  serve  the  purpose  of  a  mere  security  for 
money  due,  it  was  found  necessary  to  guard  its  use  by 
provisions  of  the  legislature,  which  have  added  much  to 
the  intricacy  of  the  law.  The  effect  of  these  provisions  As  to  execa- 
appears  to  be,  that  if  a  judgment  be  entered  up  against  ^^tg^J^" 
a  person  by  reason  of  any  warrant  of  attorney,  cognovit,  of  bankniptcy. 
or  judge's  order,  no  execution  taken  out  on  such  judg- 
ment against  his  goods  can  avail  the  judgment  creditor, 
if  such  execution  be  not  completed,  by  sale  of  the  ^oods, 
before^  the  creditor  has  notice  of  a  prior  act  of  bmfc> — 
ruptcy  committedby  the  debtor,  and  before  a  petition 
for  adjudication  ol  ^ankrupi^y  Inffllfifl  flfainflti  g"-"^ 
d^tor  ( g).  If  tbe  execution  be  not  so  previously  com- 
pleted by  sale  of  the  goods,  the  judgmentcreditor  has 
no  other  remedy  than  to  come  in  for  his  diviilend 
rateabTy^wiib  tiie  other  creditors.  But  a  judgment 
obtained  by  delault  or  nihil  dictiin  an  adverse  suit  was 
not  formerly  within  this  rule;  nor,  was  a  judgment 
obtained  on  a  cognovit,  if  the  action  were  commenced 

id)  Stat  12  &  13  Vict  o.  106,      IV.  c.  16,  8.   108.    Edmardu  v. 
8.  135.  Scarthrook,  3  Beftt  &  Smith,  280; 

(0)  Stat.  12  &  18  Vict.  c.  106,       Young  r.  JRoebuek,  2  Hurl.  & 
88.  138,  184,  repealiDg  stat.  6  Geo.      Colt.  296. 
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Newctnact- 
ment 


adversely  and  not  by  collusion  (/).     In  the  case   of 
judgment  so  obtained,  therefore,  seizure  of  the  debtor's 
goods  under  an  execution,  if  made  before  the  creditor 
had  notice  of  his  having  committed  an  act  of  bank- 
ruptcy, and  before  the  issuing  of  the  fiat  in  bankruptcy, 
was  valid  as  against  the  other  creditors,  although  the 
execution  might  not  have  been  completed  by  sale  of  the 
goods  (^).     But  under  the  Bankrupt  Law  Consolida- 
tion Act,  1849,  sale  as  well  as  seizure  is  necessary  in 
every  case  (A),     And  the  Bankruptcy  Act,  1861,  goes 
still  further,  and  provides  (i)  that,  if  any  execution  shall 
be  levied  by  seizure  and  sale  of  any  of  the  goods  and 
chattels  of  any  trader  debtor,  upon  any  judgment  re- 
covered in  any  action  personal  for  the  recovery  of  any 
debt  or  money  demand  exceeding  fifty  pounds,  every 
such  debtor  shall  be  deemed  to  have  committed  an  act 
•  of  bankruptcy  from  the  date  of  the  seizure  of  such  goods 
j  and  chattels  :  provided  always,  that,  unless  in  the  mean- 
i  time  a  petition  for  adjudication  of  bankruptcy  against 
f  the  debtor  be  presented,  the  sheriff  or  other  officer 
I  making  the  levy  shall  proceed  with  the  execution,  and 
shall  at  the  end  of  seven  days  afler  the  sale  pay  over 
;  the  proceeds,  or  so  much  as  ought  to  be  paid,  to  the 
\  execution  creditor,  who  shall  be  entitled  thereto  not- 
»  withstanding  such  act  of  bankruptcy,  unless  the  debtor 
j  be  adjudged  a  bankrupt  within  fourteen  days  from  the 
'  day  of  the  sale,  in  which  case  the  money  so  received  by 
the  creditor  shall  be  paid  by  him  to  the  assignee  under 
the  bankruptcy :  but  the  sheriff  or  other  officer  shall  not 
incur  any  liability  by  reason  of  anything  done  by  him 
;a8  aforesaid :  provided  also,  that,  in  case  of  bankruptcy. 


;  (/)  Stat.  1  Wm.  IV.  c.  7,  s.  7; 
see  Orossfield  y.  Stanley,  4  Barn. 
&  Adol.  87;  S.  C.  1  Nev.  &  Man. 
668;  Bell  y,  Bidgood,  8  C.  B. 
763. 

(jf)  See  Stat.  2  &  3  Vict.  c.  29. 

(A)  Stat.  12  &  13  Vict.  c.  106, 


B.  184  ;  Hntton  v.  Cowper,  6  Ex. 
Rep.  159  ;  O'Brien  v.  Brodie, 
Ex.  U  W.  R.  840  ;  1  Law  Rep. 
Ex.302;  12  Jur.  N.  S.  627. 

(i)  Stat.  24  &  26  Vict.  c.  134, 
s.  73, 
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the  costs  and  expenses  of  such  action  and  execution 
shall  be  retained  and  paid  out  of  the  proceeds  of  the 
sale,  and  the  balance  only^  after  such  payment^  be  paid 
to  the  assignees. 
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Every  judgment  debt  carries  interest  at  the  rate  of  Ajudgmont 
4/.  7}€r  cent,  per  annum  from  the  time  of  entering  up  ,^»iJS"^^ 
the  judgment  until  the  saTnj^BHBfl&e'TOttafiei^  ftPd  such 
interest  may  be  levied  under  a  writof  execution  on  such 
judgment  (j).     On  the  death  of  the  debtor,  his  jiidg»  judgment 
ment  debts  murtlSTpSdin  full^  by Jua^egecutaig  or.  ^  preferen^ 
admiJiisti^tuiB  out  of  jSVpg'^Q^^^  estate  before  any  of  jn  administra- 
l^ajciebts  on  bond  oc  bj^  gioople  contract  (A) ;  but  it  is        ' 
now  provided  that,  in  order  to  secure  this  preference,  the 
judgment  must  be  registered  or  reregistered  within  five  but  most  be 
years  before  the  death  of  the  testator  or  iii^state,  in_the  '®^'®^®^- 
same  manner  as, isj'equired  in  order  to  affect  lands  in 
the  hands  of  purchasers  or  iportgagees  (Q.     The  decree 
of  a  court  of  equity  is  equivalent  to  the  judgment  of  a 
court  of  law  (wi).     And  the  privilege  of  priority  of  pay- 
ment extends  to  the  judgments  of  every  court  of  record, 
whether  superior  or  inferior;   but  the  judgment  of  a  _ 

foreign  court  is  entitled  to  no_  precedence  over  a  simple 

contract  debt  (n).      The  remedies  of  the  creditor  by  Remedies  of 
judgment  of  any  of  the  superior  courts,  against  the  j«^:™<«^<;  crc- 
real  estate  of  his  debtor^  are  mentioned  in  the  author's 
treatise  on  the  Principles  of  the  Law  of  Real   Pro- 
perty (o).     The  remedies  against  the  choses  in  posses- 


(J)  Stat.  1  &  2  Vict.  c.  110,8. 17. 

(*)  Wentworth's  Executors,  265 
et  seq,  14th  ed.;  Williams  on  Ex- 
ecators,  pt  iii.  bk.  2,  c.  2,  s.  2; 
Berrinfftan  v.  Bvans,  3  Y.  &  Col. 
384. 

(0  Stat.  23  &  24  Vict.  c.  3S, 
88.  3,  4  ;  not  retrospective,  Eva/ns 
T.  Williamiy  2  Drew.  &  Smale, 
324.  See  He  JRigby,  M.  R.  12  W. 
R.  32  ;   Jennings  v.  JRighy,  33 


Beav.  198;  Principles  of  the  Law 
of  Real  Property,  p.  76  et  teq.  6th 
ed.;  80  et  seq.  7th  ed. 

(i»)  ShaftoY.  PowetSlj&y.SSS. 

(»)  Duplex  V.  De  Proven^  2 
Vem.  640.  See  also  Smith  v. 
NioolU,  6  Bing.  N.  C.  208. 

ip)  P.  63  et  seq.  2nd  ed.;  66, 
3rd  &  4th  eds. ;  71,  6th  ed.  ;  75, 
6th  ed.;  78,  7thed. 
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Bion  of  the  debtor  have  been  referred  to  in  a  previous 
part  of  the  present  work  (p).     The  remedies  in  respect 
of  the  choses  in  action  of  the  debtor  will  be  hereafter 
impriflODinent    mentioned.     In  addition  to  these  remedies,  such  a  judg- 
JiaTad^Mtu^   ment  creditor  may  imprison  the  pereon  of  his  debtor  by 
/a4riendum.       means  of  the  writ  of  capias  ad  satisfaciendum  jg) ;  but, 
^t^V't^^i^^Ci)  should  he  do  so,  he  will  relinqiiish  all  right  and  tide  to 
the  benefit  of  any  charge  or  security  which  he  may 
have  obtained  by  virtue  of  his  judgment  (r).     If,  how- 
ever, the  debt  should  not  exceed  20Z.,  the  debtor  cannot 
be  imprisoned  {s)  without  a  previous  summons  and  exa- 
mination before  a  commissioner  of  bankrupt  or  a  judge 
of  a  court  for  the  recovery  of  small  debts,  who  will 
order  the  commitment  of  the  debtor  only  in  case  of 
fraud  or  other  ill  behaviour  (t) ;  and  the  imprisonment 
will  not  then  cerate  as  any  satisfaction  of  the  debt  (ti). 

Removal  of  Judgments  of  the  inferior  courts  may  be  removed  into 

infwwr^iffta.  ^^®  superior  courts  by  order  of  any  judge  of  the  latter 

courts ;  and  immediately  on  such  removal  the  judgment 

has  the  same  force,  charge  and  effect  as  a  judgment  of 

the  superior  court ;  but  it  cannot  affect  any  lands,  tene- 

m^ts  or  hereditaments,  as  to  purchasers,  mortgagees  or 

creditors,  unless  registered  in  the  same  manner  as  judg- 

Registryof       ments  of  the  superior  courts  (»).     A  registry  is  now 

iSu^^^^.    provided  for  judgments  in  the  county  courts  for  the 

sum  of  10/.  and  upwards  (x). 

Recognizances       In  addition  to  judgment  debts,  other  debts  of  record 
and  statutes. 

(j?)  Ante,  p.  49.  8;  9  &  10  Vict.  c.  96,  a.  108. 
.   Iq)  Bac.  Abr.  tit  Execution  (r)  Stat.  1  &  2  Vict  c.  110, 

(C)  8.  8.  22 ;  18  &  19  Vict  c.  16,  a.  7. 

(r)  Bac.  Aim  tit.  Execution  See  Principles  of  the  Law  of  Real 

(D);  Stat  1  &  2  Vict  c.  110,s.  16.  Property,  74,5th  ed.j  78,  6th  ed.; 

(«)  Stat  7  &  8  Vict.  c.  96,  s.  57.  80,  7th  ed. 

(t)  Stat  8  &  9  Vict  c.  127 ;  9  («)  Stat  16  &  16  Vict  c  54, 

&  10  Vict.  c.  96,  8.  99.  s.  18. 

(?/)  Stat  8  &  9  Vict  c.  127,  s. 
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are  reeoffnizances  when  duly  enrolled  (y),j4iid  tiiftluluu" 
mgr^^ij  mIhUiMii  agft^Jfc-ima  letugumiiiU^tl  in  the 
"^'^JtT  ^riiTiniTirn  wf'm^l;^  The  three  last  are  now  quite 
obsolete.  A  recognizance  is  an  obligation  entered  into 
before  some  court  of  record  or  magistrate  duly  autho- 
rized^ with  condition  to  do  some  particular  act^  as  to 
appear  at  the  assizes,  to  keep  the  peace,  or  to  pay  a 
ddi>t(z).  It  is  payable  out  of  the  personal  estate  of 
the  debtor,  in  the  event  of  his  decease,  next  after  judg- 
ment debts  (a). 

Next  in  importance  to  debts  of  record  BX^specwltu  Special^ 
debts,  or  debts  secured  by  special  contract  contained  in  ®  **' 
a  deed  (b).  These  are  of  two  kinds,  debts  by  specialty 
in  which  the  h^rs  of  the  debtors  are  bound,  and  debts 
by  specialty  in  which  the  heirs  are  not  bound.  On  the 
decease  of  the  debtor,  both  these  classes  of  specialty 
debts  stand  on  a  level  so  far  as  regards  their  payment 
out  of  the  personal  estate  of  the  debtor.     They  rank  . 

nextafter  debtsjjf  recordjand  take  pjrepeae£id&jc>t\ali  ^'  <*'A  / 1  ^ft 
debits  by  simple  contractJcWw^^^  ^^^gxc^eption  of  money  Arrears  of  /^^^ 
owing"  for  arrears  of  rent,  ro  which  the  feudal  principles  ^^  J5f  •  i2  /^^ 
of  our  law  have  given  an  importance  equal  to  that  of  ^*^^_ 

debts  secured  by  deed  (d).     Debts  by  specialty  in  '^hich  Precedence^ 
the  heirs  are  bound  have,  however,  a  precedence  over  bmSngSo 
tTi^  in  which  the  heirs  are  not  Lound,  in  case  thereal  Jieir. 
estate  of  the  debtor  should  be  resorted  to  on'Tns  de- 
cease(g);  unless  he  should  have  charged  his  real  estates 
by  his  will  with  the  payment  of  his  debts,  in  which  case 
all  the  cre3itors  oriveiy  kma^  tjllt'  be  paid  out  of  the 

(y)  Oli/nn  v.  T7iorpe,  1  Bam.  &  {d)  Wentworth'sExecutors,284, 

Aid.  163.  14th  edit. ;  CZawyA  v.  Frefujh,  2 

(z)  2  Bla.  Com.  841.  Coll.  277. 

(a)  Williams  on  Executors,  pt  («)  See  Principles  of  the  Law 

iii.  bk.  2,  c.  2,  s.  2.  of  Real  Property,  60,  2nd  ed.;  63, 

ih)  2 Bla. Com. 465.     Seean^d,  Srd  &  4th  eds.;  68,5th  ed.;  72, 

p.  70.  6th  ed.;  77,  7th  ed.    Jiiehardsott 

ic)  Pinchan's  ease,  9  Rep.  88  b.  t.  Jenkins,  1  Drew.  477,  483. 
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Covenant 


Bond. 


produce  of  such  real  estates^  without  any  preference  (jf). 
For  the  sake  of  the  advantage  which  maj  thus  be  gained 
on  the  decease  of  the  debtor,  his  heirs  are  usually  bound 
in  every  specialty  debt.  The  deed  creating  the  debt 
may  be  either  a  deed  of  covenant  or  a  bond.  A  covenant 
runs  thus :  "  And  the  said  (debtor)  doth  hereby  for 
himself,  his  heirsy  executors  and  administrators,  cove- 
nant with  the  said  {creditor)^  his  executors  and  admi- 
nistratorsy'*  to  pay,  &c.  A  bond  is  in  the  following, 
form :  '^  Know  all  men  by  these  presents,  that  I  {debtor), 
of  {such  a  place),  am  held  and  firmly  bound  to  (creditor), 
of  {such  a  place),  in  the  penal  sum  of  1,000/.  of  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said  (creditor), 
or  to  his  certain  attorney,  executors,  administrators  or 
assigns,  for  which  payment  to  be  well  and  truly  made  I 
bind  myself,  my  heirs,  executors  and  administrators,  and 
every  of  them,  firmly  by  these  presents.  Sealed  with 
my  seal.  Dated  this  1st  day  of  January,  1848."  In 
both  of  the  above  cases  it  will  be  observed. that  the  exe- 
cutors and  administrators  are  bound  as  well  as  the  heirs. 
This,  however,  is  not  absolutely  necessary,  and  the, 
covenant  or  bond  ^mil<^  Kp  Aqiif^,])Y  effectual  if  the  heirs 
only  werq  namftd  in  it  f^\ 


Single  bond. 


Bond  with 
condition. 


A  bond  in  the  form  above  mentioned,  without  any 
addition  to  it,  is  called  a  single  bond.  Bonds,  however, 
have  usually  a  condition  annexed  to  them,  that,  on  the 
person  bound  (called  the  obligor)  doing  some  specified 
act  (as  paying  money  when  the  bond  is  to  secure  the 
payment  of  money),  the  bond  shall  be  void.  The  con- 
dition of  an  ordinary  money-bond  is  as  follows :  "  The 
condition  of  the  above-written  bond  or  obligation  is 
such,  that  if  the  above-bounden  (debtor),  his  heirs,  exe- 
cutors or  administrators,  should  pay  unto  the  said  {ere- 


if)  2  Jarm.  Wills,  610,  2nd 


ed. 


(ff)  Co.  Litt.  209  a ;  Barber  y. 
Fox,  2  Wma.  Sannd.  Id6. 
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ditar),  his  executors,  administrators  or  assigns,  the  full 
sum  of  500Z.  {usually  half  the  amount  named  in  the 
penalty)  of  lawful  money  of  Great  Britain,  with  interest 
for  the  same  after  the  rate  of  5/.  per  cent,  per  annum y 

upon  the  day  of now  next  ensuing,  without 

any  deduction  or  abatement  whatsoever,  then  the  above- 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  remain  in  fuU  force/'  Bonds  with  conditions 
of  this  kind  have  been  long  in  use.  In  former  times, 
when  the  condition  was  forfeited,  the  whole  penalty  was 
recoverable  (A).  Equity  subsequently  interfered,  and 
prevented  the  creditor  JTom  enforcing  more  than  the  _ 
amount  of  the  damage  which  hehad  actually  sustained, 
'i^he  courts  of  law  at  length  began  to  follow  the  example 
of  the  courts  of  equity ;  and  according  to  a  course  of 
proceeding,  of  which  there  are  many  examples  in  the 
history  of  our  law,  the  legislature  more  tardily  adopted 
the  rules  which  had  already  been  acted  on  in  the  courts ; 
and  by  a  statute  of  the  reign  of  Queen  Anne  it  was  pro- 
vided, that,  in  case  of  a  bond  with  a  condition  to  be  void 
upon  payment  of  a  lesser  sum,  at  a  day  or  place  certain, 
the  payment  of  the  lesser  sum  with  interest  and  costs 
shall  be  taken  in  full  satisfaction  of  the  bond,  though 
such  payment  be  not  strictly  in  accordance  with  the 
condition  (J),  But  if  the  arrears  of  interest  should  ac-  Creditor  can 
cumulate  to  such  an  amount  as,  together  with  the  prin-  ^^^^^n  the 
cipal,  to  exceed  the  penalty  of  the  bond,  the  creditor  penalty. 
can  claim  no  more  than  the  penalty  either  at  law  (k)  or 
in  equity  (/).      If,  however,  there  be   special  circum-  Except  in  spe- 

stances  in  the  creditor's  &vour,  as  if  he  have  a  mort-  ^!*^  circum- 

stances. 

gage  also  for  the  principal  and  interest  (m),  or  if  the 

(A)  Litt.  s.  340.  (Jt)   Wild  v.  Clarkton,  6  T.  R. 

(i)  SUt.  4  &  5  Anne,  c.  16,  ss.  303. 

12, 13.    See  3  Bur.  1373;  2  Bla.  (I)  Clarke  v.  Seion,  6  Ves.  411 ; 

Ck>m.  341 ;  Smith  t.  Bond,  10  Bing.  Hitches  v.  Wynne,  1  My.  &  Keen, 

125 ;  S.  C.  3  Moo.  &  Scott,  528  ;  20. 

James   v.    Thomas,    5  Bam.   &  (w)  Clarke  v.  Lord  Abingdon, 

Adol.  40.  17  Ves.  106. 
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debtor  has  been  delaying  him  bj  vexatiouB  prooeed- 
u^gs  (n),  equity  will  then  aid  him  to  the  full  extent  of 
his  demand  (o). 


Bonds  for  per-  .  Bonds  are  frequently  given,  not  only  for  securing  the 
agl^^^to.  [payment  of  money  on  a  ^ven  day,  but  also  with  con- 
iditions  to  be  void  on  the  performance  of  many  other  acts 
/agreed  to  be  done,  or  on  the  payment  of  money  by  in- 
stalments. In  such  cases  the  law  formerly  was,  that  on 
the  breach  of  any  part  of  the  condition,  the  whole  penalty 
became  due ;  and  judgment  and  execution  might  be  had 
thereon,  subject  only  to  the  control  of  a  court  of  equity 
It  of  on  application  to  it  for  relief.  But  now  in  such  cases 
the  oUigee  (or  person  to  whom  the  bond  is  made)  must, 
in  bringing  his  action,  state  or  assign  the  breaches  which 

and  although  judg- 
whole  penalty,  execution 
of  such  judgment  is  allowed  to  issue  only  for  the  da- 
mages in  respect  of  the  breaches  actually  committed ; 
and  the  judpnent  remains  as  a  further  Beciiri<;;Y  frr  fbft 


Assij 
bi 


in  bringing  his  action,  state  or  assign 
have  been  made  by  the^W^or(p);  i 
ment  is  still  recovered^  for  the  whole 


(  damages  to  be  sustained  by  any  future  breach  (7). 


(i»)  6hant  v.  Grant,  8  Sim.  480. 

io)  6  Ves.  416.  By  the  Stamp 
Act,  13  &  14  Vict.  c.  97,  bonds 
and  covenants  for  the  payment  of 
anj  definite  and  certain  snm  of 
money  are,  fritb.  acme  exceptions, 


charged  with  an  ttd  valorem  daty 
of  one-eighth  per  cent,  or  half-«- 
crown  per  hundred  pounds  on  the 
money  secured,  according  to  the 
following  table  contained  in  the 
act:— 

s. 

Not  exceeding  £50 1 

Exceeding  £50  and  not  exceeding  £100    2 
„  100  „  160    8 

„  150  „  300    6 

„  200  „  250    6 

,,260  „  800    7 

And  where  the  same  shall  exceed  £800, 
then  for  every  £100,  and  also  for  any 

fractional  part  of  £100 2 

ip)  See  the  judgment  of  Parke,      H.  &  N.  291. 
B.,  in  Cfrey  v.  I¥iar,  16  Q.  B.  891,  (q)  Stat  8  &  9  Will.  HI.  c.  11, 

910;  WJieelh4>ti4e  v.  Ladhrooke,  8      s.  8;  Hardy  v.  Bern,  6  T.  R.  686; 


d, 
8 
6 
9 
0 
8 
6 
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The  last  and  most  numerous,  though  least  important  Simple  con- 
class  of  debts  in  the  eye  of  the  law  are  debts  by  simple  *"*^  ®  *** 
contract,  which  are  all  debts  not  secured  by  the  evidence 
of  a  court  of  record,  or  by  deed  or  specialty.     On  the 
deceas6"'Sf"1te''ft6l5R5r,"{!ie8e  det>ts  are  payable  out  of 
his  persc«ial  estate,  by  his  executor  or  administrator, 
subsequently  to   all   debts  of  record  -^Jlf^aiifmiK^fr 
except  Toluntary  bonds,  which  are  payable  after  all  Tj'^?'***^ 
simpte  contract  debts,  but  before  any  of  the  legacies  (r). 
Debts  secured  by  bills  of  exchange  and  prcwnissory  notes  Bills  and  notes. 
have  no  prefer^ice  over  the  other  simple  contract  debts      ^j#ii^ 
of  the  deceased  («).  jsC^ 

Thus  it  will  be  seen  that  there  aie  now,  according  to  Defects  in  the 
the  law  of  England,  five  principal  kinds  of  debts,  namely,  J^^  ^to' 
crown  debts,  judgment  debts,  gp*>/>ioli^^Y  /l^[^|gj||  -ari^'y^it 
the  heirs  are  bouriS.  sgecialtY, debts  in  whicl^  the  Jieirs  -      \j/(^^^  A 
aie  not  bound,  and  simple  contract  debts.     Each  of  ^Cc>^^ 

these  classes  has  a  law  of  its  own,  and  remedies  of  vary- 
ing degrees  of  efficacy.  According  to  natural  justice  one 
would  suppose  that  all  creditors  for  valuable  considera- 
tion should  have  an  equal  right  to  be  paid ;  or  if  any 
difference  were  allowed,  that  those  who  could  least  afford 
to  lose  should  be  preferred  to  the  others.  Our  law,  how- 
ever, takes  precisely  the  opposite  course,  and,  for  reasons 
which  certainly  illustrate  the  history  of  England,  gives 
to  the  crown,  representing  the  public  in  the  aggregate, 
who  can  best  afford  to  lose,  a  decided  preference  over 
private  creditors,  whose  loss  may  be  their  ruin.  Again, 
a  debt  admitted  without  dispute  gives  the  creditor  far 
less  advantage  than  a  debt  which  has  been  contested  and 
decreed  to  be  paid  by  the  judgment  of  a  court  of  record. 

WUloughby  t.  Sminton,  6  East,  Keen.  769;  Watson  v.  Parker^  6 

650;  1  Wms.  Saund.  57,  n.  (1);  Bear.  283. 

Hurst  Y.  J&nnings f  6  IRar.Sc  Cress.  («)    Yeoman  t.  BrcuLsharc,  8 

660;  S.  C.  8  Dow.  &  By.  424.  Salk.  164. 
(r)  Lomas  v.  Wright,  2  My.  & 
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The  proper  function  of  a  court  of  judicature  would  seem 
to  be  the  settlement  of  disputes.  In  our  law,  however, 
the  judgment  of  the  court  is  permitted  to  be  made  use 
of  not  only  to  settle  contested  claims,  but  also  as  a  better 
security  for  money  admitted  to  be  due.  The  reason  of 
this  perversion  of  the  proper  end  of  a  judgment  has  been 
the  superior  advantages  possessed  by  a  creditor  having  a 
judgment  in  his  fevour.  So  long,  however,  as  the  court 
exercises  its  legitimate  Amotion  of  deciding  on  contested 
claims,  there  seems  to  be  no  reason  why  a  debt  esta- 
blished by  the  decision  of  the  court  should  have  any  pre- 
ference over  one  which  has  never  been  disputed.  If  this 
were  the  case,  the  use  of  judgments  as  mere  securities, 
by  collusion  or  agreement  of  the  parties,  would  at  once 
fall  to  the  ground  ;  and  an  end  would  be  put  to  a  very 
fruitful  source  of  litigation  and  fraud.  Practically  there 
are  but  two  reasons  why  payment  of  a  debt  is  withheld^ 
namely,  either  because  the  debtor,  though  able  to  pay, 
doubts  his  liability,  or  because  he  is  unable  to  pay,  though 
he  knows  he  is  liable.  In  the  first  case  an  action  at  law 
decides  the  question ;  but  the  judgment  given  by  the 
court  in  exercise  of  its  proper  function  is  scarcely  ever 
followed  by  the  taking  out  of  execution.  The  debt  being 
established,  the  debtor  pays  it,  and  the  judgment  is  im- 
mediately satisfied.  The  creditor  has  the  advantage  of 
the  decision  of  the  court,  but  he  has  no  occasion  for  any 
of  those  extraordinary  remedies  to  which  his  position  as 
a  judgment  creditor  entitles  him.  If,  however,  the 
debtor  is  unable  to  pay,  judgment  is  obtained  merely  for 
the  sake  of  its  fruit.  The  creditor  endeavours,  by  suing 
out  an  execution,  to  obtain  an  advantage  over  other  cre- 
ditors, who  may  not  have  put  themselves  and  the  debtor 
to  the  same  trouble  and  expense.  But  inability  to  pay 
one  debt  is  presumptive  evidence  of  inability  to  pay 
others ;  and  when  a  man  is  unable  to  pay  all  his  cre- 
ditors in  fuU,  it  is  time  that  a  distribution  should  be 
made  of  his  property  amongst  his  creditors  rateably. 


\ 
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The  extraordinary  privileges  conferred  on  a  judgment 

creditor  seem^  therefore,  in  most  cases,  practically  to 

end  in  an  undue  preference  of  a  pressing  creditor  over  /^ 

others  who  have  as  good  a  right  to  be  paid.     With  i  i 

respect  to  the  three  last  classes  of  debts,  namely,  debts 

by  specialtyjin  which  the  heirs  are  bound,  those  in  which 

the  heirs  are  not  bound,  and  simple  contract  debts,  the 

distinctions  between  them  serve  principally  to  mark  the 

steps  of  the  struggle  by  which  the  rights  of  creditors 

have  at  length  been  obtained.    The  trophies  of  a  victory 

so  hardly  won  can  scarcely  be  expected  to  present  a 

very  orderly  appearance.     The  rights  of  these  creditors 

accordingly  vary  with  the  accident  of  the  death  of  the 

debtor,  with  the  proportion  which  his  real  estate  may 

bear  to  his  personalty,  and  with  the  circumstance  of  his 

having  or  not  having  charged  his  real  estate  by  his  will 

with  the  payment  of  his  debts ;  although,  as  we  shall 

see,4ie  can  bring  them  all  to  a  level  by  becoming  a 

bankrupt  if  he  please.     Surely  it  is  time  that  the  law  of 

debtor  and  creditor  were  placed  upon  some  more  simple 

and  reasonable  footing. 

Since  these  remarks  were  written,  an  approach  has 
been  made  towards  the  practical  application  of  the 
principles  above  insisted  on,  by  the  Bankruptcy  Act, 
1861  (0>  which  provides,  as  we  have  seen,  that  the 
seizure  and  sale  of  the  goods  of  a  trader  debtor,  on  an  y<{^  ,  *f^/7/0^  / 
execution  for  a  sum  exceeding  fifty  pounds,  shall  be  an  ^^1^ 

act  of  bankruptcy.     The  author  ventures  to  express  his        — 
gratification  at  this  improvement  in  the  law,  and  his 
hope  that  still  fiirther  progress  may  yet  be  made  in  the 
same  dii'ection. 

The  next  subject  which  claims  our  attention  is  that  interest  on 
of  interest  upon  debts.     The  absurd  prejudice  which  **^*^^- 

(0  Stat.  24  &  25  Vict.  c.  134,  s.  73,  ante,  p.  100. 


no 
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anciently  caused  interest,  under  the  name  of  usiurj,  to 
be  considered  unlawful,  retained  some  hold  upon  our 
law  long  after  the  taking  of  interest  was  rendered  lawful 
bj  act  of  parliament  (te).  In  ordinary  cases  a  debtor 
was  allowed  to  withhold  payment  of  his  debt»  without 
being  obliged  to  give  to  his  creditor  the  poor  recom- 
pense of  interest  on  the  money  he  was  making  use  of 
for  his  own  benefit.  For  until  recently  it  was  a  general 
rule  of  law,  that  interest  was  not  payable  on  any  debts, 
whether  by  specialty  or  simple  contract,  unless  expressly 
agreed  on,  or  unless  a  promise  could  be  implied  firom 
the  usage  of  trade  or  other  circumstances,  or  unless  the 
debt  were  secured  by  a  bill  of  exchange  or  promissory 
note,  which,  being  mercantile  securities,  always  carried 
interest  (v).  But  in  equity  interest  was  more  frequently 
allowed  (10).  And  now,  by  an  act  of  King  WilHam  the 
Fourth  (x),  interest  is  recoverable  on  all  debts  payable 
by  virtue  of  any  written  instrument,  at  a  certain  time, 
from  the  time  when  such 'debts  were  payable,  or  if  pay- 
able otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such 
demand  give  notice  to  the  debtor  that  interest  will  be 
claimed  firom  the  date  of  such  demand  until  the  time  of 
payment 


Sureties.  The  payment  of  a  debt  is  sometimes  secured  by  a 

mrety,  who  makes  himself  liable,  together  with  the  prin- 
cipal debtor,  for  the  payment.  If  the  surety  should  pay 
the  debt,  he  ^ill  become  the  creditor  of  the  principal 
debtor  for  the  amount;  but  although  the  debt  paid 
should  have  been  secured  to  the  original  creditor  by  the 

00  Stat  37  Hen.  VIIL  c.  9.  (w)  See  Lomndes  y.  Collins,  17 


See  ante,  p.  6. 

(t>)  Higgim  y.  Sargent,  2  Barn . 
&  CresB.  848;  S.  C.  3  Dow.  &  Ry. 
613;  Fofter  v.  Weston,  6  Bing. 
709;  Page  v.  Nemman,  9  Bam.  & 
Cress.  878. 


Ves.  27;  2  Fonb.  Eq.  429;  C.  P. 
Cooper,  246  et  seq, 

(a?)  btat.  8  &  4  Will.  IV.  c.  42, 
88.  28,  29;  ffyde  v.  Price,  8  Sim. 
678. 


/ 
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bond  under  seal  of  the  debtor  and  his  surety^  the  surety, 
—        having  paid  the  debt,  would  until  recently  have  become  (^  ^ 

the  simple  contract  creditor  only  of  the  principal  debtor ;  y  ^^''Cty  v*<^<-^ 
unless  he  should  have  taken  the  precaution  to  pro-/  ^        t-^t^cJ^X^ 
cure  from  jsuch  debtor  a  counter-bond  for  his  own  in-l 
demnity(y)*     The  surety,  however,  would  have  been^^ 
entitled  to  the  benefit  of  all  collateral  securities  which 
the  creditor,  whom  he  had  repaid,  held  for  the  debt; 
but  he  was  not  to  be  entitled  to  the  original  bond  exe- 
cuted by  the  debtor,  because  that  was  at  an  end  by  the 
very  fitct  of  the  payment  {z).    In  the  words  of  Lord 
Brougham  (a),  the  court  admitted  the  surety's  right,  as 
against  the  principal  debtor,  to  stand  in  the  shoes  of 
the  creditor,  but  said  there  were  no  shoes  for  him  to 
stand  in.     But  by  a  recent  enactment  every  surety  who  New  enaet- 
pavs  a  debt  ia  n^w  eTitif.lAfl   t/^  hfivfl  aggignftd  tn  him  '"^"^ 
^'^ry  j"^g'"PP^i  °p^^«^y  or  Pfh^r  gftrnrity  which  shflJl 
be  held  by  the  creditor  in  respect  of  such  debt,  whether^ 
such  iud^nwrrtrfipemflltv  or  other  security  sKftll  or  s^iall  ^^  ^  ^     /.^^ 
Tint  h^^  f^AfiTHAfl  At  Isiw  fn.  >»a.vft  Vw>n  a«tfittf]fl^  bv  the  pay-     ^  ^  ^  ^ 

jnftTl*^^  (>f  ^^^  ^^^\  ^^'^  gii«h  person  ahAll  he  entitled 

stand  in   tt^^  plana    nf  tli^    nr^^ify^i-    ^^^    \^   ^^    ^ 

remedies,  and  if  need  he  and  upon  a  proper  indemnity 

thfl  nftTYift^  oX  the  creditor  in  any  urtion  \rs  obtain  from 

tf^ft  prinnipfti   ^f^\^\ivr  indpmn^fipAtion   for  his  lot^fl-.A^d 

,the  payment  mftde  by  the  surety  shall  not  hft  plpadahlft 

in  har^f  any  action  or  other  pmcpftding  hy  him  {h\.     If  Co-Bureties. 

there  should  have  been  more  than  one  surety,  any  one 

surety,  paying  the  whole  debt,  is  entitled,  according  to 

the  general  principles  of  justice,  to  contribution  from    • 

his  co-sureties  in  equal  shares,  or  if  thej  should  have 

been  sureties  to  unequal  amounts,  then  in  proportion  to 

(y)  CopU  y.  Middleton,  Turn.  Jones  &  Lat.  164,  168. 

&  Rusa.  224.  (a)  Hodgson  v.  Shaw,  8  My.  & 

(z)  Torn.  &  Enas.  231;  Dotv-  Keen.  188,  194. 

Hggen  v.  Bourne,  2  Yon.  &  CoU.  (b)  Stat  19  &  20  Vict.  c.  97, 

462;   Jones  t.  Davids,  4  Russ.  a.  5;   LockhaH  v.  Reilley,  1  De 

277 ;    Caulfield   v.    Maguire,   2  Qez  &  Jooea,  464.               ^ 


pay-    ^  '^ 

the     —y^ — 


1 12  OF  CHOSES  IN  ACTION. 

the  respective  amounts  to  which  they  have  made  them- 
selves liable  (c).  And  the  remedies  given  by  the  act 
above  mentioned  are  extended  to  co-sureties ;  provided 
that  no  co-surety  shall  be  entitled  to  recover  from  any 
other  co-surety,  by  the  means  aforesaid^  more  than  the 
just  proportion  to  which,  as  between  those  parties 
themselves,  such  last-mentioned  person  shall  be  justly 
liable  (d).  In  equity,  if  any  surety  has  become  insol- 
vent, the  others  must  contribute  rateably  to  the  pay- 
ment of  the  whole  debt  {e).  But  if  the  surety  has  paid 
no  more  than  his  own  proportion  of  the  debt  he  cannot 
obtain  contribution  from  any  of  the  others  (/) ;  nor  will 
contribution  be  allowed  when  the  suretyship  of  one  per- 
son is  a  distinct  transaction  from  that  of  the  others  (^). 
Dischai^  of  A  surety,  however,  may  be  discharged  ftt)m  his  liability 
suretj.  y^^  ^^^  conduct  of  the  creditor.     As  surety  he  has  made 

himself  liable  only  for  the  payment  of  a  particular  debt 
at  a  given  time,  or  under  certain  given  circumstances. 
If  therefore  the  creditor,  by  any  subsequent  arrange- 
ment with  the  principal  debtor,  preclude  himself  from 
demandij;ig  payment  of  his  debt  at  the  time  or  under 
the  circumstances  originally  agreed  on,  the  surety  will 
be  at  once  discharged  from  all  liability  (A).  Thus  if 
the  creditor  bind  himself  to  give  further  time  for  pay- 
ment to  the  principal  debtor  (i),  or  compound  wdth 

(c)  Deering  v.  Earl  of  Win-  biimSfH  Yes.  160;  Pendlebury  y. 

cheUea,  2  Bos.  &  Pul.  270,  272,  Walker,  4  You,  &  Coll.  424. 
273;  Brown  v.  Lee,  6  Bam.  &  (A)  Calvert  v.  London  Dock 

Cress.  689;  S.  C.  9  D.  &  R.  701.  Company,  2  Keen,  638;  Heath  v. 

{d)  Stat  19  &  20  Vict.  c.  97,  Key,  1  Y.  &  Jerv.  434;  NiehoUon 

B.  6.  V.  Jtevill,  4  Ad.  &  Ell.  676,  683; 

(^)  Peter  v.  Rich,  1  Cha.  Rep.  JSUke  v.  White,  1  You.  &  Coll. 

84;    HUchman   v,    Stewart,    3  420;  jffow«<?r  v.  a>j?,4  Beav.  879; 

Drewry,  271.  6  Beav.  110  ;  and  see  Squire  v. 

(/)  Ex  parte  Gifford,  6  Ves.  Whitfon,  1  H.  of  L.  Cases,  333. 
807;    Davies  v.   Humphreys,  6  (i)&;//v^Z  v.  iJowar^A,  3  Meriv. 

Mee.  &  Wels.  163, 168, 169.  272  ;  Eyre  v.  Bartrop,  8  Madd. 

(^)  Coope  V.   T/ryman,  T.   &  221;  Moss  y.  Hall,  5  Ej^.Be\t.i6; 

Buss.  426  ;  Craythorne  Y'StHn-  Davies  v.  Stainhank,  6  De  Gcx, 


^*ri^ruA^4^4^AunAAiXAA     ftT  lH^   4i.*»L^^      ^  ii  Ot^^^Ul^    Uui^i.^     *^'/^/c 

him,  without  expressly  reserving  his  remedy  against  t^^  o   ^u^^  /^    / 
the  surety  (j),  the  surety  will  be  discharged.     But  the  ^  ^^f^f^    ^ 
aoceptance  by  the  creditor  from  the  principal  debtor  of  y       /'''** 
a  new  and  independent  security  for  the  debt  will  not  *^  '^  ^^  ^<3  ,  , 

discharge  the  surety  (A).     Neither  will  the  suretx_be    '^-M-^*/^^  ^Irh 
discharged  by  the  mere  neglect  of  the  creditor  to  en>  ^ 

force  payment  of  the  debt  from  the  principal  debtor  at 
the  time  of  its  becoming  due  (/) ;  nor  by  the  creditor's 
express  agreement  to  give  time  to  the  principal  debtor, 
if  such  agreement  feil  in  any  of  the  requisites  of  a  bind- 
ing contract  (m). 

"We  now  approach  the  subject  of  the  alienation  of  Alienation  of 
debts,  to  which  some  reference  has  already  been  made. 
We  have  seen  that  a  debt  was  anciently  considered  as  a 
mere  right  to  bring  an  action  against  the  debtor,  and  as 
such  was  incapable  of  being  transferred  (n).     In  process 
of  time,  however,  an  assignment  of  a  debt  was  permitted 
to  take  place  by  means  of  an  authority  from  the  creditor 
to  his  assignee  to  sue  the  debtor  in  the  creditor's  name. 
This  authority  is  usually  called  a  power  of  attorney  r^hix^  Power  of 
need  not  be  by  deed,  but  may  be  by  writing  unseated  (o),  *^™®^ 
or  even  by  parol  (p) ;  and  when  a  debt  is  a  legal  debt, 
recoverable  only  in  a  court  of  law,  it  cannot  be  effectually 
assigned  without  such  a  power.    The  assignment  of  debts 
by  means  of  powers  of  attorney  is  now  recognized  and 

M.&G.679;  Bailey  Y.JEdfmrdi^  (A)  Bell  y.  Banks,  3  Man.  & 

4  Best  &  Smith,  761.  Gr.  258. 

ij)  Ex  parte  Qifford,  6  Ves.  (0  Byre  v.  Everett,  2  Ruse.  881 ; 

807;  Ex  parte  Carstairs,  Buck,  Peel  v.  Tatloek,  1  B.  &  P.  419. 

560;  Malthy  t.  Oaretairs,  7  Bar.  (m)  PMlpot  y.  BHarU,  4  Bing. 

&  Cress.  787;  S.C.  1  Man.  &  Ry.  717;  Tucker  t.  Zainy,  2  Kay  & 

549 ;  Thompson  v.  Lack,  3  C.  B.  John.  745. 

640;  Onen  r,  HofMrn,  4  House  of  (n)  Ante,  p.  4. 

Lords  Cases,  997 ;  Close  v.  dose,  Ip)  Howell  r.  M^ Ivors,  4  T.  B. 

4  De  Gex,  M.  &  G.  176;  WehhT.  690. 

Hewitt,  8  Kay    &    John.  488 ;  {p)  Heath  t.  Hall,  4  Taunt. 

Boaler  v.  Mayor,  19  C.  B.  N.  8.  826. 
76. 
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protected  by  the  courts  of  law.  Thus  in  a  case  where 
the  original  creditor  became  bankrupt  after  he  had  as- 
signed his  debt,  it  was  held  that  an  action  against  the 
debtor  might  still  be  properly  brought  in  the  name  of 
such  original  creditor,  by  virtue  of  the  power  of  attorney 
which  he  had  given  to  his  assignee ;  although,  if  no 
assignment  had  been  made,  the  assignees  of  the  creditor 
under  the  bankruptcy  would  have  been  the  proper  par- 
ties to  sue  (9).  So  if  a  power  of  attorney  be  ^ven  on 
an  assignment  of  a  debt  for  a  valuable  consideration,  it 
is  held  to  be  irrevocable  by  the  assignor  (r).  When  a 
debt  or  demand  is  equitable  only,  that  is  of  a  nature  to 
be  recoverale  only  in  the  Court  of  Chancery,  it  may  be 
assigned  without  a  power  of  attorney ;  for  equity  will 
aUow  the  assignee  to  sue  in  his  own  name ;  and  it  is  to 
be  hoped  that  the  privilege  may  one  day  be  extended  by 
Notice  to  the  parliament  to  the  assignee  of  a  legal  debt.  When  a 
debt  is  assigned,  the  title  of  the  assignee  is  not  com- 
jglete  until  he  has  ^ven  ^^  trhf'  f|pM^^  '^^tirii  trf  tbft 
assignment  (s)^;  for  the  debtor,  if  he  has  had  no  notice 
of  the  assignment,  may  lawfully  pay  his  debt  to  the 
original  creditor,  and  will  be  effectually  discharged  by 
his  receipt. 


debtor. 


Bilk  and  Bills  of  exchange  and  promissory  notes  are,  as  we 

notes.  haye  already  seen  (^),  exceptions  to  the  rule  which  re- 

quires a  power  of  attorney  to  enable  the  assignee  to  sue 
the  debtor  for  the  debt  assigned.;V<rhe  custom  of  mer- 
chants was  in  ancient  times  sufficiently  powerfiil  to 
countervail  in  this  respect  the  strictness  of  the  common 
l(<i  •  •  .  :-^i  la^^  and  the  holder  of  a  bill  of  exchange  was  able  to  sue 
'     upon  it  in  his  own  name.     By  a  statute  of  Anne  (u), 

7                        (^)  Winch  T.  Keeley^  1  T.  R.  («)   See  pogt^  the  chapter  on 

ei9;  Pamham  v.  Burtt,  8  Mee.  Title. 

Welfl.  748.    See  Du  Pothonier  y.  (t)  AnU,  p.  4. 

Pe  MaUo9,  I  E.  B.  &  E.  4G1.  (i»)   Stat  8  &  4  Anne,  c.  9, 

(r)  WaUh  T.  Whitcombf  2  Eap.  made  perpetual  bj  stat.  7  Anne, 

665.  c.  25. 
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promissoiy  notes  were  made  assignable  or  indorsable 
oyer  in  the  same  manner  as  inland  bills  of  exchange 
might  be  according  to  the  custom  of  merchants. 

DebtS;  being  formerly  considered  as  mere  rights  of  Inyolimtaiy 
action,  could  not  be  taken  in  execution  on  a  judgment  ^eb^^"^  ° 
obtained  against  the  creditor.      But  when  they  are 
secured  by  some  cheque,  bill,  note,  bond,  specialty  or 
other  security  (:r),  the  act  for  extending  the  remedies  of 
creditors  against  the  property  of  debtors  (j/)  provides 
that  under  the  writ  of  fieri  facias  (z)  the  sheriff  may 
seize  not  only  money  and  bank  notes,  but  also  the  secu- 
rities above  mentionedr  and  may  sue  upon  them  in  his     . 
own  name  on  the  arrival  of  the  time  of  payment ;  but  Ju  ^^^^  ^^t^^^^r^ 
the  sheriff  is  not  bound  to  sue,  unless  indemnified  in^^^J^^fT^j^^^^ 
the  manner  prescribed  by  the  acts  from  the  costs  of  the  "^^ 

action.     And  the  Common  Law  Procedure  Act,  1854,4  Common  law 
now  enables  the  court  or  a  judge  to  order  the  examina-  ^gg^^  °"    ^ 
tion  of  any  judgment  debtor  as  to  any  and  what  debts 
are  owing  to  him  (a) ;  and  a  judge  may,  on  the  applica- 
tion of  the  jud^^ent  creditor,  either  be£[^j)r  after  such 
examination,  order  that  all  debts  owing  from  any  third 
person  (in  the  act  called  the  p;arni8h^e>  to  the  judgment 
debtor  shall  be  attached  to  answer  the  judgment  debt(&). 
And  payment  made  by  the  garnishee,  or  execution  levied! 
upon  him  under  the  provisions  of  the  act,  for  theamount 
of  his  debt,  is  a  valid  discharge  to  him  as  against  the 
judgment  debtor  to  the  amount  paid  or  levied,  although 
such  proceedings  may  be  set  aside,  or  the  judgment 
(reversed  (c).     And  the  Common  Law  Procedure  Act,  Common  Law 
1860,  further  provides  that  if  it  be  suggested  by  the  I^™^"^' 
garnishee  that  the  debt  sought  to  be  attached  belongs  to 

(a?)   Harruon  v.  Paynter,  6  (a)  Stat  17  &  18  Vict,  c  125, 

Mee.  &  Wels.  387 ;  Wood  y.  Wood^  s.  60. 

4  Q.  B.  397.  (J)  ttid.  b.  61. 

(y)  Stot  1  &  2  Vict,  c  110,  8.  (o)  Stat.  17  &  18  Vict  c.  125, 

12.  s.  65.    See  Holmes  v.  Tutton^  5 

(2)  See  aKte^  p.  49.  £.  &  B.  65. 
i2 
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some  third  person  who  has  a  lien  or  charge  upon  it,  the 
judge  may  order  such  third  person  to  appear  before  him, 
and  may  order  execution  to  issue  to  levy  the  amount 
due  from  such  garnishee,  or  the  judgment  creditor  to 
proceed  against  the  garnishee;  and  he  may  bar  the 
claim  of  such  third  person,  or  make  such  other  order 
as  he  shall  think  just  {d). 

Bttikniptc7.  In  the  event  of  bankruptcy,  the  assignees  of  the 

bankrupt  are  empowered  to  sue  for  debts  owing  to  him 
in  their  own  names  for  the  benefit  of  his  creditors  (e). 


Payment  of    /      We  have  now  to  consider  the  payment  of  debts, 
e  to.  And,  in  the  first  place,  the  payment  of  a  smaller  sum  is 

smaller  sum      HO  satisfaction  of  a  larger  one,  unless  there  be  some 
of  Uffw^^^^i    consideration  for  the  relinquishment  of  the  residue  (/), 
such  as  the  payment  at  an  earlier  time  than  the  whole 
is  due  (^),  or  the  concurrence  of  some  (A)  or  all  of  the 
other  creditors  of  the  debtor  in  accepting  a  composi- 
tion (t).     But  it  seems  that  the  acceptance  of  a  nego^ 
iiable  security  for  a  small  amount  may  be  a  good  satis- 
fiu^on  for  a  larger  debt  (J) ;  and  the  payment  of  a  small 
sum  may  be  a  good  satisfaction  for  an  unliquidated 
demand  for  large  pecuniary  damages,  on  account  of  the 
Appropriation   uncertainty  of  such  a  claim  (A).     When  a  less  sum  is 
o  payments.     ^^^  ^  ^^^  creditor  than  the  whole  amount  of  his  de- 
mands, it  is  competent  to  the  debtor  to  make  the  pay- 


Cd)  Stat.  28  &  24  Vict.  c.  126, 
88.  28—81. 

(0  Stat.  12  &  18  Vict.  c.  106, 
8. 141 ,  repealing  stats.  6  Geo.  IV. 
c.  16,  s.  68,  and  1  &  2  WiU.  IV. 
c.  56,  8.  25.  And  see  stat.  15  &  16 
Vict.  c.  76,  8. 142,  as  to  the  bank- 
ruptcy of  a  plaintiff  in  an  action 
at  law. 

(/)  Cumber  v.  Wane,  1  Strange, 
425  ;  S.  C.  1  Smith's  Leading 
Cases,  146;  Mtch  v.  Sutton,  5 


East,  280. 

(£)  Co.  latt  212  b. 

(A)  Norman  y.  J%amp8on,  4 
Ex.  Rep.  755. 

(i)  Beay  y.  Richardton^  2  Cro. 
Mee.  &  Rose.  422;  PJUger  y. 
Browne,  28  BeaY.  891. 

O)  Sibree  y.  JHpp,  16  Mee.  & 
Wels.  28. 

(*)  WilMMon  V.  Byer$,  1  Ad. 
&  Ell.  106. 
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ment  in  satisfaction  of  any  demand  he  may  please^  and 
the  creditor  must  appropriate  the  payment  accord- 
ingly (Q  ;  but  if  the  payment  be  made  generally^  without 
any  express  appropriation^  the  creditor  may  elect,  at 
the  time  of  payment  (m),  or  within  a  reasonable  time 
after  (»),  to  appropriate  the  money  to  whichever  demand 
he  may  please.  And  if  no  election  as  to  the  appropria- 
tion of  the  payment  should  be  made  on  either  side,  the 
law  will,  in  ordinary  cases  of  current  account8,,presume^ 
that  the  first  item  on  the  debit  side  is  diftQhaEged  ot 
reduced  by  the  first  payment  entered  on  the  credit  side, 
an^  so  on  "in  the'  order  of  iimejj)).  When  the  debt 
carries  interest,  the  payment  is  considered  to  be  applied 
in  the  first  place^Tu'discharge  of^tRe  interest  then  due, 
fEHftThe  surplus,  if  any,  in  discharge  pro  tanto  of  the 
praacipal.  For  no  creditor  would  apply  any  payment 
tcTthe  discharge  of  part  of  the  principal,  which  carries 
interest,  instead  of  to  the  discharge  of  interest  for  which, 
when  due,  no  fiirther  interest  is  payable  {p). 


with  creditors. 


When  a  person  becomes  so  embarrassed  as  to  be  un«  Composition 
able  to  pay  all  his  debts  in  full,  he  usually  endeavours  to 
enter  into  a  composition  with  his  creditors,  prevailing 
on  them  to  accept  so  much  in  the  pound,  and  to  allow 
a  given  time  for  payment.  In  this  case  a  letter  of  licence 
is  generally  given  by  the  creditors,  by  which  they  cove- 
nant not  to  take  any  proceedings  for  their  debts  in  the 
meantime ;  and  this  licence  is  firequently  embodied  in  a 
deed  of  inspector  ship  ^  by  which  certain  inspectors  are  ap- 
pointed to  watch  the  winding-up  of  the  debtor's  affiiirs 
on  behalf  of  the  creditors.     The  payment  of  the  com- 

(t)  Slum  V.  Pictan,  4  Barn.  &  &  Greas.  65. 

Cress.  716;  Nash  v,  Hodg9(yn,JA,  (p)  1  Merir.  608;   WUliams  v. 

C.  &  Lds.  Justices,  1  Jur.  N.  S.  Rtmlinson,  10  J.  B.  Moore,  362; 

946;  6  De  Gex,  M.  &  G.  474.  Merrivtan  v.  Ward,  1  John.  &  H. 

{m)  Devayn^s  v.  Noble y  1  Mei**  371. 

604.  (^)  Bower  v.  MarrU,  1  Cr.  & 

(«)  Simson  v.  Ingham,  2  Bam.  Phi.  351,  365. 
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position  is  sometimes  guaranteed  by  some  friends  of  the 
jdehtoT  as  his  sureties,  and  when  payment  is  made,  a 
/release  of  all  demands  is  given  by  the  creditors.     If, 
I      I  Koweyer,  the  composition  should  not  be  punctually  paid, 
X  ^         ;  the  creditors  will  no  longer  be  restrained  from  proceed- 
/  '       ^     '  ing  to  enforce  the  fiill  payment  of  their  debts  (9).     Such 
}      ■  ^      '  •;.  2       '  creditors  as  hold  security  for  their  debts  should  openly 
j  stipulate  that  their  securities  are  not  to  be  affected ;  and 
i  such  a  stipulation  will  be  sufficient  to  preserve  them  (r). 
;  But  any  secret  agreement  between  the  debtor  and  a 
I    creditor,  by  which  he  is  to  have  any  advantage  over  the 
•    others^  in  order  to  induce  him  to  agree  to  the  composi- 
I    tion,  is  evidently  a  fraud  on  the  other  creditors,  and  as 
such  is  absolutely  void(«),  and  prevents  the  creditor 
who  is  party  to  it  from  suing  for  his  share  in  the  com- 
position {t). 

TobeTegi»-  •  The  Bankruptcy  Act,  1861,  now  provides  (u),  that 
Coart^f  ^  /every  deed,  instrument  or  agreement  whatsoever,  by 
Bankruptcy,  j  which  a  debtor,  not  being  a  bankrupt,  conveys,  or  cove- 
nants or  agrees  to  convey  his  estate  and  efiects,  or  the 
principal  part  thereof,  for  the  benefit  of  his  creditors, 
or  makes  any  arrangement  or  agreement  with  his  cre- 
ditors>  or  any  person  on  their  behalf,  for  the  distribu- 

(q)  Oranley  v.  ITiZZary,  2  Man.  Giff.  100 1  Mare  v.  Earle,  8  Giff. 

&  Selw.  120.  108. 

(r)  MchoU  Y.  Morrit,  8  Barn.  (t)  Howden  y.  Haighf  11  AdoL 

&  Adol.  41;  Ex  parte  Glendin-  &  ELL  1038  ;  Ex  parU  Oliver,  4 

ning.  Back,  617;  Lee  y.  Lockhart,  De  Gex  &  Smale,  354.  See  Atkiiir 

8  Mjrlne  &  Craig,  802;  OuUing-  son  y.  D&nby,  7  H.  &  N.  934. 

worth  Y.  Lloyd,  8  Beav.  385,  and  («)  Stat.  24  &  26  Vict.  c.  134,  s. 

the  cases  collected,  p.  896;  Btuh  194;  Hodgson  y.  W%ghtman,lll, 

Y.  Shipman,  14  Sim.  289.  &  Colt  810.    See  Ex  parte  Mor-^ 

(«)  Leicester  y.  Rose,  4  East,  gan,  L.  C,  9  Jur.  N.  S.  659;  1 

872 ;  Knight  y.  Hunt,  5  Bing.  432 ;  De  Gex,  J.  ft  S.  288 ;  Sgmonds  v. 

Pendlehury  y.  Walker^  4  You.  &  Oeorge,  8  Hurl.  &  Colt.  68,  af- 

CoU.  424;  Alsager  v.  Spalding,  4  finned  11  Jnr.  N.  S.  718;  Pearson 

N.  C.  407;  Higgins  y.  Pitt,  4  Ex.  v.  Pearson,  Ex.  14  W.  B.  842;  1 

Rep.  312;  Pfleger  v.  Browne,  28  Law  Rep.  Ex.  808. 
BeaY.  391  ;  Mare  y.   Warner,  8 
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tion,  inspection^  conduct^  management  or  winding-up  of 
his  afiairs  or  estate^  or  the  release  or  discharge  of  such 
debtor  from  his  debts  or  liabilities,  shall^  within  twenty- 
'  eight  days  fix)m  and  after  the  execution  thereof  by  such 
i  debtor,  or  within  such  fiirther  time  as  the  court  in 
London  shall  allow  (x),  be  registered  in  the  Court  of 
Bankruptcy ;  and  in  de&ult  thereof  shall  not  be  re- 
ceived in  evidence.  And  every  such  deed,  on  being 
ko  registered  as  aforesaid,  shall  have  a  memorandum 
lihereof  written  on  the  face  of  such  deed,  stating  the 
4ay  and  the  hour  of  the  day  at  which  the  same  was 
brought  into  the  office  of  the  Chief  Registrar  for  regis- 
tlration  (y). 

In  some  cases  an  assignment  of  the  debtor^s  estate  Asmgnment 
/  and  effects  is  made  to  trustees  for  sale  and  conversion  ^^J^^oi? 
'  into  money,  to  be  divided  rateably  amongst  the  ere-  as  an  act  of 
ditors.     As  however  this  is  the  process  adopted  by  the  ^  ^' 

law  in  cases  of  bankruptcy,  where  it  is  carried  on  under 
judicial  sanction,  the  law  considers  that  such  an  assign- 
ment of  the  whole  of  the  estate  of  the  debtor  is  an 
act  of  bankruptcy,  and  as  such  void,  if  there  be  any 
I    creditor  or  creditors  who  have  not  concurred  in  it  of 
\    sufficient  amount  to  sue  out  a  petition  for  adjudication 
\  of  bankruptcy  (z).     An  exception  to  this  rule  is  made.  Exception. 
\  if  a  petition  for  adjudication  of  bankruptcy  do  not  issue 
\  within  three  calendar  months  from  the  execution  of  such 
B  deed  by  any  trader,  provided  the  deed  be  executed  by 
^very  trustee  within  fif):een  days  after  the  execution 
jhereof  by  the  trader,  and  that  the  execution  by  such 
grader  and  by  every  such  trustee  be  attested  by  an  at* 
fomey  or  solicitor ;  and  provided  that  notice  be  given 

i  (»)  WUhart  r.  Ibwler,  4  Best  Ves.  193, 199;  Powell  v.  Lloyd,  2 

&  Smith,  674.  Yon.  &  Jerv.  872;  Bx parte  Phil- 

(jy )  Sect  196.  Stanger  v.  Miller,  pott,  Conrt  of  Review,  10  Jnr.  717. 

£x.  11  Jar.  N.  S.  1005.  See  pott,  the  chapter  on  Bank- 

{z)  Tappenden  t.  Buryeu,  4  mptcy  of  Traders. 
East,  230;  Ihitton  y.  Morrison,  17 
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within  one  month  after  the  execution  thereof  by  such 
trader  in  the  London  Gazette  and  two  London  daily 
newspapers^  if  he  reside  iu  London  or  within  forty  miles 
of  it ;  or  in  the  London  Gazette,  one  London  daily  news- 
paper, and  one  provincial  newspaper  published  near  to 
such  trader's  residence,  if  he  do  not  reside  within  forty 
miles  of  London ;  and  such  notice  must  contain  the 
date  and  execution  of  the  deed,  and  the  name  and  place 
of  abode  respectively  of  every  such  trustee  and  of  such 
attorney  or  solicitor  (a). 

Deed  to  be  But  every  such  deed  must  now  be  roistered,  as  we 

regintewd.         ^^^^  g^^^  ^  ^^^  Q^^^  ^f  Bankruptcy  (i).     And  no 

deed  or  instrument  whatever  required  to  be  so  regis- 
tered shall  be  registered,  unless,  in  addition  to  the 
Stamp  daty.  ordinary  stamp  duty,  it  also  be  impressed  with  or  have 
affixed  to  it  a  stamp  denoting  a  duty  computed  at  the 
rate  of  five  shillings  upon  every  hundred  pounds,  or 
fraction  of  a  hundred  pounds,  of  the  sworn  or  certified 
value  of  the  estate  or  effects  comprised  in  or  to  be  col- 
lected or  distributed  under  such  deed  or  instrument; 
provided,  that  the  maximum  of  ad  valorem  duty  payable 
in  respect  of  any  such  deed  or  instrument  shall  be  two 
hundred  pounds  (c). 


Arrangementa'       The  Bankrupt  Law  Consolidation  Act,  1849,  con* 

^  /   tained  provisions  by  which  deeds  of  arrangement  be- 

/    tween  a  trader  and  his  creditors,  signed  by  six-sevenths 

in  number  and  value  of  those  creditors  whose  debts 

(a)  Stot.  12  &  18  Vict.  c.  106,  the  192nd  section  of  the  act,  to  be 

6.  68,  repealing  stat.  6  Geo.  lY.  c.  presently  mentioned.    The  194th 

16, 8.  4.  section   appears    to    have    been 

(&)  Stat  24  &  25  Vict  c.  Id4,  thmst  in  amongst  other  provisions 

8.  194,  ante,  p.  118.  in  snch  a  way  as  to  canse  great 

(0)  Sect  195.    It  was  probably  confusion.    Bnt  the  act  ought  to 

the  intention  of  the  fnuners  of  the  be  read  as  it  stands,  if  sense  can 

act,  that  the  above-mentioned  ad  ponsibly  be  made  of  it    See  Sy- 

valorem  duty  should  apply  only  to  mond$  v.  George,  8  H.  &  C.  68, 

the  arrangements  provided  for  by  affirmed  12  Jur.  N,  S.  713. 
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amounted  to  ten  pounds  and  upwards^  were  binding  on 
all  the  creditors  (rf).  These  provisions  have  now  been 
repealed  by  the  Bankruptcy  Act,  1861  {e),  which  sub- 
stitutes for  them  the  following  enactments,  which  apply, 
it  will  be  seen,  to  all  debtors,  whether  traders  or  not. 
Every  deed  or  instrument  made  or  entered  into  between 
a  debtor  and  his  creditors,  or  any  of  tiiem,  or  a  trustee 
on  their  behalf,  relating  to  the  debts  or  liabilities  of  the 
debtor,  and  his  release  therefrom,  or  the  distribution, 
inspection,  management  and  winding-up  of  his  estate, 
or  any  of  such  matters,  shall  be  as  valid  and  effectual 
and  binding  on  all  the  creditors  of  such  debtor,  as  if 
they  were  parties  to,  and  had  duly  executed  the  same ; 
provided  the  following  conditions  be  observed ;  that  is 
to  say, — 

/  1.  A  majority  in  number,  representing  three-fourths 
in  value  of  the  creditors  of  such  debtor,  whose  debts 
shall  respectively  amount  to  ten  pounds  and  upwards, 
shall,  before  or  after  the  execution  thereof  by  the 
debtor,  in  writing  assent  to  or  approve  of  such  deed  or 
instrument. 

2.  If  a  trustee  or  trustees  be  appointed  by  such  deed 
or  instrument,  such  trustee  or  trustees  shall  execute  the 
same. 

3.  The  execution  of  such  deed  or  instrument  by  the 
debtor  shall  be  attested  by  an  attorney  or  solicitor. 

4.  Within  twenty-eight  days  from  the  execution  of 
such  deed  or  instrument  by  the  debtor,  the  same  shall 

i  be  produced  and  left  (having  been  first  duly  stamped) 
/  at  the  office  of  the  Chief  Registrar,  for  the  purpose  of 
being  registered  (/). 

5.  Together  with  such  deed  or  instrument  there  shall 
[  be  delivered  to  the  Chief  Registrar  an  affidavit  by  the 

)      (d)  Stat  12  &  13  Vict.  c.  106,      s.  192. 
B.  224.  (/)  iZe  SUnner,  L.  C,  10  JuTr 

(e)  Stat.  24  &  25  Vict.  c.  134,      N.  S.  1137. 
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debtor^  or  Bome  person  able  to  depose  thereto,  or  a  cer-^ 
tificate  by  the  trostee  or  tnistees,  that  a  majority  in 
number,  representing  three-fourths  in  value  of  the  cre- 
ditors of  the  debtor  whose  debts  amount  to  ten  pounds 
or  upwards,  have  in  writing  assented  to  or  approved  of 
such  deed  or  instrument ;  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  debtor  com- 
prised in  such  deed. 

6.  Such  deed  or  instrument  shall,  before  r^istration, 
bear  such  ordinary  and  ad  valorem  stamp  duties  as  are 
by  the  act  provided  (g). 

7.  Immediately  on  the  execution  thereof  by  the 
debtor,  possession  of  all  the  property  comprised  therein, 
of  which  the  debtor  can  give  or  order  possession,  shall 
be  given  to  the  trustees  (A). 


Farticnliin  of ; 
deed  to  be  / 
entered  by  ' 
chief  registraiL 

( 


After  registi^ 
tion  the  Coun 
of  Bankmptc^ 
hasjoritidio- 
tion. 


The  date,  names  and  descriptions  of  the  parties  to 
every  such  deed  or  instrument,  not  including  the  cre- 
ditors, together  with  a  short  statement  of  the  nature 
and  effect  thereof,  shall  be  entered  by  the  Chief  Begifr- 
trar  in  a  book,  to  be  kept  exclusively  for  the  purposes 
of  such  registration.  Such  entry  shall  be  made  within 
forty-eight  hours  after  the  deed  shall  have  been  left  with 
the  registrar  as  aforesaid ;  and  a  copy  of  such  entry 
shall  be  published  in  the  London  Gazette  within  four 
days  aft;er  the  making  of  such  entry  (t).  Aft«r  regis- 
tration the  debtor  and  creditors  and  trustees,  parties  to 
such  deed,  or  who  have  assented  thereto,  or  are  bound 
thereby,  become  subject  to  the  jurisdiction  of  the  Court 
of  Bankruptcy,  in  the  same  manner  as  if  the  debtor  had 
been  adjudged  a  bankrupt ;  and,  except  where  other- 
wise expressly  provided  by  the  deed,  all  questions 
arising  under  it,  are  to  be  determined  according  to  the 
law  and  practice  in  bankruptcy  (A).     Aflier  notice  of 


(17)  Stat  24  &  25  Vict.  c.  134, 
§.  195.    See  ante,  p.  120. 
{h)  Sect.  192. 


(0  Sect.  19a 

C*)  Sect.  197.  Pearson  v.  Pear- 
ton,  Ex.  14  W.  R.  842;  1  LftW 


OF  DEBTS.  123 

the  fiUng  and  registration  of  such  deed  has  been  given  Debtor  mo- 
,  as  aforesaid,  no  execution  or  process  against  the  debtor's  notice  of  le- 

property  or  person  in  respect  of  any  debt,  other  than  gi«tratioiL 
I  such  procesd  by  writ  or  warrant  as  may  be  had  against 
I  a  debtor  about  to  depart  out  of  England,  shall  be  avail- 
!  able  to  any  creditor  or  claimant  without  leave  of  the 
j  Court ;  and  a  certificate  of  the  filing  and  registration 
;  of  such  deed,  under  the  hand  of  the  Chief  Registrar 
.  and  the  seal  of  the  Court,  shall  be  available  to  the 
I  debtor  for  all  purposes  as  a  protection  in  bankruptcy  (Z ). 
}  In  case  any  petition  shall  be  presented  for  an  adjudica- 
Ttion  in  bankruptcy  against  a  debtor,  after  his  execution 
of  any  such  deed  and  pending  the  time  allowed  for  its 
registration,  all  proceedings  under  such  petition  may 
be  stayed,  if  the  Court  shall  think  fit;  and  in  case  such 
^deed  shall  be  duly  registered,  the  petition  shall  be  dis- 
•missed.     If  the  debtor  cannot  obtain  the  assent  of  a  ProTision  in 
.  majority  in  number  representing  three-fourths  in  value  ^l^^obtain 
of  his  creditors  by  reason  of  his  being  unable  to  ascer-  assent  of 
tain  by  whom  bills  of  exchange,  promissory  notes,  or  j^ty  of  "^ 
{   other  negotiable  securities,  accepted,  drawn,  made,  or  creditors. 
■    endorsed  by  him  are  holden,  or  by  reason  of  the  ab- 
{    sence  of  creditors  in  a  foreign  country,  or  other  similar 
circumstances,  it  will  be  sufficient  if  he  obtain  the  con- 
sent of  a  majority  in  number  representing  three-fourths 
in  value  of  all  his  other  creditors  to  such  deed ;  pro- 
vided that  notice  shall  have  been  inserted  by  or  on 
1    behalf  of  the  debtor,  in  one  or  more  newspapers  pub- 
f    lished  in  the  county  or  place  at  which  he  shall  have 
carried  on  business,  immediately  prior  to  the  date  of 
such  deed,  requiring  his  creditors  to  signify  their  assent 
to,  or  dissent  from  such  deed,  by  notice  in  writing 
addressed  to  the  trustee   or  trustees  thereof,  within 

Rep.  Ex.  308;  Topping  y.  Key  sell,  avail.     Ilderion  v.  Jetvell^  14  C. 

IG  C.  B.  N.  S.  258.  B.  N.  S.  666,  affirmed  16  C.  B.  N. 

(0  Sect.  198.    Bnt  if  the  deed  8.  142. 
^e  held  Toid,  the  certificate  is  of  no 
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fourteen  dajrs  from  the  insertion  of  such  notice^  and 
that  the  affidavit  or  certificate  of  the  trustee  or  trustees 
shall  state  the  circumstances  of  the  case^  and  the  same 
shall  be  allowed  bj  the  Court ;  and  provided  the  deed 
be  in  a  short  form  contained  in  a  schedule  to  the  act, 
which  shall  vest  all  the  estate  and  effects  of  the  debtor 
in  the  trustees  of  such  deed ;  and  provided  that  all  such 
other  conditions,  as  are  bj  the  act  required,  be  duly 
complied  with  (m). 

The  statutory  form  of  conveyance  for  the  benefit  of 
creditors,  which  will  be  found  in  schedule  D.  to  the 
act,  is,  like  many  of  such  forms,  rather  a  snare  than  a 
benefit.  It  contains  no  release  of  the  debtor  by  his  cre- 
ditors fix>m  their  debts,  and  consequently  cannot  be 
pleaded  by  the  debtor  in  bar  to  an  action  by  a  creditor 
for  his  debt  (»).  If,  however,  a  release  by  the  creditors 
be  inserted  in  the  deed,  or  be  the  necessary  effect  of  its 
provisions,  it  will  be  pleadable  in  bar  to  an  action  by  a 
non-assenting  creditor  (o).  All  the  creditors  of  the 
debtor,  and  not  merely  those  who  execute  the  deed, 
ought  to  be  equally  benefited  by  its  provisions  (p) ;  and 
the  deed  must  not  contain  any  unreasonable  stipulation, 
by  which  the  non-assenting  creditors  might  be  pre- 
judiced (q).     It  is  unreasonable  if  the  executing  cre- 


(m)  StxUi.  24  &  26  Viet  c.  184, 
B.200. 

(»)  Eyre  v.  Archer,  16  C.  B. 
N.  S.  638;  Jonei  v.  Morris,  Q,B. 
11  Jnr.  N.  S.  812;  Clarke  y.  Wil- 
liams, Exch.  Cham.  18  W.  B. 
923 ;  84  L.  J.  Ex.  189. 

(d)  Chapman  v.  Atkinson,  4 
B.  &  S.  722;  Whitehead  v.  Porter, 
5  B.  &  S.  193;  Oarrod  v.  Simpson, 
Ex.  11  Jar.  N.  S.  227;  WilU  v. 
Haeon,  5  B.  &  S.  196 ;  Dewhirst 
V.  Jonrs,  3  n.  &  C.  60. 

ip)  Walter  v.  Adcock,  7  11.  & 
N.  641}  Ex  parte  Godden,  L.  J., 


82  L.  J.  Bank.  87;  Den)hirst 
T.  Kershaw,  1  H.  &  C.  726; 
nderton  v.  Castrique,  14  C.  B. 
N.  S.  99;  Ex  parte  Cockburn,  Re 
Smith,  L.  C,  12  W.  R.  184,  673; 
10  Jnr.  N.  8.  678 ;  Benham  v. 
Broadhurst,  8  H.  &  C.  472;  Ches- 
terfield  and  Midland  Silkstone 
Colliery  Company,  Limited,  v. 
Hawkins,  8  H.  &  C.  677. 

(y)  Woods  V.  Ibote,  1  H.  &  C. 
841  ;  In^lehach  y.  NichelU,  14 
C.  B.  N.8.85;  Killhyy.  Wright, 
18  C.  B.  N.  S.  272  ;  Meholson  v. 
Potts,  Exch.  Cham.  iaW.B.440. 
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t  ditors  are  paid  do^ni  a  composition,  which  the  non- 
/  assenting  creditors  have  only  a  covenant  to  pay  (r) ;  or 
^ven  if  the  executing  creditors  have  the  benefit  of  a 
bovenant,  of  which  the  non-assenting  creditors  cannot 
^vail  themselves  («)•  But  it  has  been  held  not  unreason-  Reaflonable 
kble  to  empower  the  trustees  of  the  deed  to  require  ^  ^^'^ 
persons  daiming  to  be  creditors  to  verify  their  debts  or 

I  claims  by  statutory  declaration  proved  before  the  com- 
missioners of  bankruptcy,  or  otherwise  as  the  trustees 
tmay  think  fit(/).  Nor  is  it  unreasonble  to  give  the 
itrustees  a  discretion  as  to  the  sale  and  management  of 

the  estate,  or  power  to  sell  to  the  debtor  himself  (k),  or 
k  discretion  as  to  the  amount  and  manner  of  payment 
of  dividends,  or  as  to  the  enforcement  of  payment  of 
ebts.  And  the  value  of  securities  held  by  creditors 
|iay  reasonably  be  ascertained  by  valuers,  or  an  umpire 
ppointed  in  the  usual  way  (x).  Again,  a  covenant  in 
a!  composition  deed  not  to  sue  the  debtor  for  a  limited 
I  tvne  is  not  unreasonable  (y) ;  nor  is  a  power  to  revoke 
•  aUetter  of  licence  given  to  the  debtor  (jzr).  In  estimating 
I  tlje  requisite  majority,  sectu-ed  as  well  as  unsecured 
/  ciieditors  must  be  taken  into  account  (a).  But  the 
d^d  need  not  provide  for  the  distribution  of  the  whole 
o^  the  debtor's  estate  amongst  his  creditors  (b)  as  was 
r^uired  by  the  corresponding  section  of  the  Act  of 
lS49(c). 

(r)   Em  parte  CocJtbwm,  Re  &C.  861;  Walker  y. NeviU^^TL 

Smith,  vH  9up.  &  C.  403. 

(»)   Benham  y.  Broadhurgt ;  (z)  Walker  y.  Nevill,  nbi  sup. 

Chesterfield  and  Midland  SUh-  (a)  King  y.  BendaU,  14  C.  B. 

stone  Colliery  Compamy, Limited,  N.  8.  721 ;  Ex  parte  Qodden,  1 

y.  Hawkins,  %M  sup.    And  see  DeGex,  J.  &S.  260;  Twrqua/ndY, 

Oresty  y.  Oihson,  1  Law  Rep.  Ex.  Moss,  17  C.  B.  N.  S.  15. 

112;  Beeves  y.  WaUs,  Q.  B.  12  (h)  Be  Bailings,  L.  J.,  1  De 

Jnr.  N.  S.  566.  Gex,  J.  &  S.  226  ;  9  Jur.  N.  S. 

(f)    Coles   y.    Turner,   Exch.  816 ;  Ex  parte  Morgan,  L.  C,  9 

Cham.  1  Law  Bep.  C.  P.  878.  Jnr.  N.  S.  669;  1  De  Gex,  J.  &  S. 

(«)  Oreenherg  y.  Ward,  C.  P.  288;  Claplutm  y.  AtMnson,  4  B. 

12  Jnr.  N.  S.  624.  &  S.  722. 

(a?)  Ccfles  V.  Turner,  uM  sup,  (c)  Tefley  v.  Taylor,  1  E.  &  B. 

(y)  Hidson  y.  Barclay^  8  H.  621;  Brew  y.  Collins^  6  Ex.  Bep. 
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An  act  has  also  been  passed  for  fiu^ilitating  arrange^ 
ments  between  debtors  and  creditors  (J),  which  applies 
only  to  such  debtors  as  are  not  traders  within  the  bank- 
rupt laws*  Under  this  act  any  such  debtor,  with  the 
concurrence  of  one-third  in  number  and  value  of  his 
creditors,  may,  with  the  sanction  of  a  commissioner  of 
the  Court  of  Bankruptcy,  and  if  his  debts  have  not 
been  improperly  incurred,  procure  two  meetings  of  his 
creditors  to  be  called,  to  consider  any  proposal  for  the 
payment  or  compromise  of  his  debts.  And  if  the  major 
part  of  the  creditors  in  number  and  value,  or  nine-tenths 
in  value,  or  nine-tenths  in  number  whose  debts  exceed 
twenty  pounds,  at  the  first  meeting,  and  three-fifths  in 
number  and  value,  or  nine-tenths  in  value,  or  nine-tenths 
in  number  whose  debts  exceed  twenty  pounds,  at  the 
second  meeting,  agree  to  the  composition,  it  will  be 
binding  as  against  all  the  other  creditors  who  had  notice 
of  the  meetings,  provided  it  be  confirmed  by  the  com- 
missioner, and  provided  one  full  third  in  number  and 
value  of  all  the  creditors  were  present  at  the  second 
meeting,  either  in  person  or  by  an  authorized  agent. 


This  act  has  recently  been  explained  to  extend  to 
debtors  in  custody,  who  may  be  discharged  from  cus- 
tody whenever  they,  if  not  in  custody,  would  have  been 
entitled,  by  virtue  of  the  act,  to  obtain  protection  firom 
arrest  (« ). 


670;  March  v.  Wdrwiokf  1  H.  & 
N.  168;  MacnatigktY,IiHssellfl 
H.  &  N.  611;  Irmn^  v.  Cfray,  8 
H.  &  N.  34;  Bloomer  v.  Darkes, 
2C.B.N.S.  165;  OrugevY,  Dut^ 


lop,  7  H.  &  N.  525. 

(<0  Stat.  7  &  8  yict.c.  70.  See 
RoHm  v.  Hohhs,  9  Hare,  122 ; 
Chileote  y.  Kemp,  8  Ex.  Rep.  514. 

(e)  Stat  28  &  24  Vict.  c.  147. 
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CHAPTER  IV. 

OF  BANKBUPTCT  OF  TRADEES. 

Under  some  circumstances  a  debtor  is  discharged  by 
law  from  his  debt  without  any  actual  payment,  or  with- 
out payment  of  more  than  a  part  of  it.  This  occurs  in 
the  case  of  bankruptcy. 

The  whole  of  the  law  of  bankruptcy  was  until  recently 
goyemed  by  the  act  to  amend  and  consolidate  the  laws 
relating  to  bankrupts  (a)  which  came  into  operation  on 
the  11th  of  October,  1849,  and  by  which  all  the  previous 
acts  were  repealed.  Of  these  the  most  important  was 
the  statute  of  6  Geo.  IV.  c.  16,  "  An  Act  to  amend  the 
Laws  relating  to  Bankrupts,''  which  had  been  amended 
and  altered  by  various  others  (&),  the  provisions  of 
which,  with  some  alterations,  were  consolidated  in  the 
Act  of  1849.  But  extensive  alterations  have  now  been 
made  by  the  Bankruptcy  Act,  1861  (c),  under  which 
persons  not  in  trade  have  for  the  first  time  become 
liable  to  be  made  bankrupts.  But  as  there  is  still  a 
marked  distinction  between  the  law  of  bankruptcy  as 
applied  to  traders  and  non-traders,  the  present  chapter 
will  be  entirely  devoted  to  the  bankruptcy  of  traders.  Who  may  be  a 
Traders  within  the  meaning  of  the  laws  relating  to  ""^"^P** 
bankrupts  are — all  alum  makers,  apothecaries,  auc- 
tioneers, bankers,  bleachers,  brokers,  brickmakers, 
builders,  calenderers,    carpenters,    curriers,  cattle    or 

(a)  Stat.  12  &  18  Vict,  c,  106.  Vict,  c  96j  8  &  9  Vict.  c.  48;  10 

(ft)  1  &  2  Will.  IV.  c  66;  8  &  &  11  Vict.  c.  102  ;  11  &  12  Vict. 

4  WiU.  IV.  c.  47;  1  &  2  Vict  c.  c.  86. 

110;  2  Vict.  c.  11 ;  2  &  3  Vict.  c.  (<?)  Stat.  24  &  26  Vict.  c.  134. 

29;  6  &  6  Vict.  c.  122;  7  &  8 
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sheep  salesmen,  coach  proprietors,  cow  keepers,  dyers, 
fullers,  keepers  of  inns,  tayems,  hotels  or  coffee  houses, 
lime  burners,  livery  stable  keepers,  market  gardeners, 
millers,  packers,  printers,  shipowners,  shipwrights,  vic- 
tuallers, warehousemen,  wharfingers,  scriveners  receiving 
other  men's  monies  or  estates  into  their  trust  or  custody, 
persons  insuring  against  perils  of  the  sea,  and  all  per- 
sons using  the  trade  of  merchandize  by  way  of  bar- 
gaining, exchange,  bartering,  commission,  consignment, 
or  otherwise  in  gross  or  by  retail,  and  all  persons  who 
either  for  themselves,  or  as  agents  or  fiictors  for  others, 
seek  their  living  by  buying  or  selling,  or  by  buying  and 
letting  for  hire,  or  by  the  workmanship  of  goods  or  com- 
modities. But  no  farmer,  grazier,  common  labourer,  or 
workman  for  hire,  receiver-general  of  the  taxes,  or  mem- 
ber of  or  subscriber  to  any  incorporated  commercial  or 
trading  companies  established  by  charter  or  act  of  parlia- 
ment, shall  be  deemed  as  such  a  trader  liable  to  become 
bankrupt  (d).  An  attorney  or  solicitor,  as  such,  is  not  a 
trader  within  the  bankrupt  law ;  but  if  he  is  in  the  habit 
of  receiving  his  clients'  money  into  his  own  hands  and 
investing  it  for  them,  and  charging  a  compensation  for 
so  doing,  in  addition  to  his  charges  for  other  professional 
business,  he  will  be  liable  to  become  bankrupt  as  a  scri- 
vener receiving  other  men's  monies  into  his  trust  (e). 
An  alien  or  denizen  is  within  the  bankrupt  law(/); 
and  so  is  a  married  woman  carrying  on  trade  for  her 
separate  use  by  the  custom  of  London  (g),  or  whilst  her 
husband  is  undergoing  sentence  of  transportation  (A). 
But  an  infent  under  the  age  of  twenty-one  years  cannot 
be  a  bankrupt,  because  by  the  law  of  England  he  cannot 

id)  Stat.  12  &  13  Vict.  c.  106,      De  Gex,  M.  &  G.  246. 


B.66. 

(e)  McUkin  y.  Adami,  2  Boee, 
28;  Uw  parte  Bath,  Mont.  82, 84, 
where  the  cases  are  collected.  See 
also  Wilkin$onY.  Candlish^B'Kx, 
Bep.  91,  97;  Bx  parte  Ih{faur,  2 


(/)  Stat.  12  &  18  Vict.  c.  106, 
B.277. 

(ff)  Em  parte  Carrington^  1 
Atk.  206. 

(K)  Ew  parte  I^ank$,  7  Bing. 
762;  1  M.  &  Scott,  1. 
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be  made  liable  on  contracts  entered  into  by  him  in  the 
course  of  trade  (i). 

A  person  within  the  bankrupt  laws  becomes  bankrupt  Act  of  bank- 
by  committing  an  act  of  bankruptcy.  The  following  ^^  ^' 
actS;  if  done  with  intent  to  defeat  or  delay  the  creditors 
of  a  trader,  are  acts  of  bankruptcy,  namely,  if  any  such 
trader  shall  depart  this  realm,  or  being  out  of  this  realm 
shall  remain  abroad,  or  depart  irom  his  dwelling-house, 
or  otherwise  absent  himself,  or  begin  to  keep  his  house, 
or  suffer  himself  to  be  arrested  or  taken  in  execution  for 
any  debt  not  due,  or  yield  himself  to  prison,  or  suffer 
himself  to  be  outlawed,  or  procure  himself  to  be  arrested 
or  taken  in  execution,  or  his  goods,  monies  or  chattels 
to  be  attached,  sequestered  or  taken  in  execution,  or 
make  or  cause  to  be  made,  either  within  this  realm  or 
elsewhere,  any  fraudulent  grant  or  conveyance  of  any 
of  his  lands,  tenements,  goods  or  chattels,  or  make  or 
cause  to  be  made  any  fraudulent  surrender  of  any  of  his 
copyhold  lands  or  tenements,  or  make  or  cause  to  be 
made  any  fraudulent  gift,  deliyery  or  transfer  of  any  of 
his  goods  or  chattels  (A).  It  is  also  an  act  of  bankruptcy  Ljing  in 
for  a  trader  to  lie  in  prison  for  debt  for  fourteen  days,  P™>n. 
or,  having  been  committed  or  detained  for  debt,  to 
escape  out  of  prison  or  custody  (/).  But  it  is  now  pro-  Eacftpe. 
vided  that  no  debtor  shall  be  adjudged  bankrupt  on  the 
ground  of  having  lain  in  prison  as  aforesaid,  unless, 
having  been  summoned,  he  shall  not  offer  such  security 
for  the  debt  in  respect  of  which  he  is  imprisoned  or 
detained  as  the  commissioner  or  registrar,  whose  duty 

(i)  Belton  v.  Hodge»,  9  Bing.  11  C.  B.  N.  S.  709;   Ex  parU 

865,  370.  Wtmsleyy  1  Be  0«x,  J.  &  S.  278  ; 

(k)  Stat.  12  &  13  Vict  c  106,  s.  Topping  v.  Keysell,  16  C.  B.  N.  S. 

67;  Ex  parte  Bland,  6  De  Gex,  268;   Yov/ng  v.  Fletcher,  8  H.  & 

M.  &  G.  757  ;  Johnson  t.  Eesen-  Ck)lt.  782. 

fneyer,  25  Beav.  88;  8  De  Gex  &  (Q  Stat.  24  &  25  Vict.  c.  184, 

Jones,  18 ;  Pennell  r.  Beynolds,  s.  71. 

W.P.P.  K 
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it  would  otherwise  be  to  adjudicate,  shall  deem  reaaon- 
ably  sufBcient  (m). 

Most  of  the  above  acts  of  bankruptcy  have  been  such 
ever  since  a  bankrupt  was  first  defined  by  the  statute  of 
Elizabeth  "  touching  orders  for  bankrupts"  (»).  Bank- 
ruptcy was  then  considered  as  a  crime,  and  the  bank- 
rupt was  called  *'an  offender  "(o).  But  in  modem 
times  bankruptcy  has  been  looked  upon  as  the  proper 
remedy  for  a  trader  in  embarrassed  circumstances.  He 
gives  up  all  his  property  to  his  creditors,  to  be  divided 
rateably  amongst  them  ;  and,  if  his  behaviour  has  been 
free  from  serious  blame,  he  obtains  a  discharge  from  past 
liabilities,  together  with  a  small  allowance  to  enable  him 
Declaration  of  to  begin  the  world  again  (  p).  An  act  of  bankruptcy 
luflolvency.  ^^^y  accordingly  now  be  committed  by  merely  fiHng,  in 
the  office  of  the  chief  registrar,  or  with  the  registrar  of 
a  district  Court  of  Bankruptcy,  or  of  a  County  Court 
having  jurisdiction  in  bankruptcy,  a  formal  declaration 
Mgned  by  the  debtor,  and  attested  by  a  registrar  of  the 
Court,  or  by  an  attorney  or  solicitor,  that  he  is  unable 
to  meet  his  engagements,  provided  a  petition  for  adju- 
dication of  bankruptcy  be  filed  within  two  calendar 
months  (;)•  And  a  petition  for  adjudication  of  bank- 
ruptcy, under  which  the  debtor  is  now  declared  bank- 
rupt (r),  may  be  filed  by  any  debtor  against  himself;  and 
the  filing  of  such  petition  is  no^  an  act  of  bankruptcy, 
without  any  previous  declaration  of  insolvency  by  such 
debtor  («).  But  every  debtor  petitioning  against  himself 
must  file  in  Court  a  full,  true  and  accurate  statement, 
verified  by  the  oath  of  the  petitioner,  of  his  debts  and 
liabilities  of  every  kind,  and  of  the  names  and  residences 

(w)  Stat  24  &  26  Vict.  c.  184,  Cq)  Stat  24  k  25  \lct.  c.  134, 

B.  71.  B.  72. 

(n)  Stat.  18  Eliz.  c.  7.  (r)  Stat.  12  &  18  Vict.  c.  106, 

(0)  Stat.  18  Eliz.  c.  7,  s.  10  ;  2  b.  89. 

Black.  Com.  471.  («)  Stat  24  &  26  Vict  c.  134, 

(p)  Pott,  p.  146.  B.  86. 


Debtor  may 
petition 
against-him- 
Belf. 
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of  his  creditors,  and  of  the  causes  of  his  inability  to 
meet  his  engagements,  within  three  days  after  filing  his 
petition  (t).  So  an  act  of  bankruptcy  may  now  be 
lawfully  concerted  or  agreed  upon  between  the  bank* 
rupt  and  any  creditor  or  other  person  («),  which  was 
not  the  case  at  the  time  when  bankruptcy  was  consi- 
dered an  offence  (x). 

We  have  abeady  seen  that  the  seizure  and  sale  of  Seimre  and 

-  _-•'__  .  sale  of  goods 

the  goods  of  a   trader  under  an  execution  upon  any  under  an  exe- 

judgment  in  a  personal  action  for  the  recovery  of  any  cntion. 

debt  or  money  demand  exceeding   fifty  pounds  is  an 

act  of  bankruptcy  (y\     The  filing  of  a  petition  by  or  Insolrency  in 

.     ,         ,  ,  f    -^r^^        ^     ^  ,  ^  .        .     .  J.  .•       r      in  the  colonies, 
agamst  a  debtor  m  any  Court  havmg  junscuction  lor 

the  relief  of  insolvent  debtors  in  insolvency  or  bank- 
ruptcy in  any  of  Her  Majesty's  dominions,  colonies,  or 
dependencies,  and  the  adjudication  of  an  act  of  insol- 
vency or  bankruptcy  on  such  petition,  is  also  evidence 
of  an  act  of  bankruptcy  (z).  An  act  of  bankruptcy 
may  also  be  committed  by  non-payment  after  what  is 
called  a  judgment  debtor  summons.  Every  judgment  Judgment 
creditor  who  is  entitled  to  sue  out  a  writ  of  capias  ad  mons. 
satisfaciendum  (a)  against  the  debtor  in  respect  of  any 
debt  amounting  to  50/.,  exclusive  of  costs,  may  at  the 
end  of  one  week  from  the  signing  of  judgment  sue  out 
against  any  trader,  whether  he  be  in  custody  or  not,  a 
sununons  called  a  judgment  debtor  summons,  requiring 
him  to  appear,  and  to  be  examined  respecting  his  ability 
to  pay  the  debt(&).  In  like  manner,  where  any  decree 
or  order  of  a  Court  of  Equity,  or  order  in  bankruptcy, 
insolvency,  or  lunacy,  directing  the  payment  of  money, 

(t)  Stat.  24  &  25  Vict.  c.  134,  Buck.  267. 

8.  98.    Gen.  Order  in  Bankruptcy,  (y)  Stat.  24  &  26  Vict.  c.  134, 

Oct.  1861,  schedule  6.  b.  78,  ants,  p.  100. 

(tt)  Stat  12  &  18  Vict.  c.  106,  («)  Sect.  76. 

8. 116.  (a)  See  ante,  p.  102. 

(or)  Eaf  parte  Gouth/waUe,  1  (J)  Stat.  24  &  26  Vict.  c.  184, 

Rose,  87  ;    Bx  parte  Brookes,  b.  76. 

k2 
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To  be  served 
personallj. 


Debtor  to  be 
examined. 


is  disobeyed  by  the  debtor,  after  having  been  duly  served 
on  him,  and  the  j)erson  entided  to  the  money,  or  inte- 
rested in  enforcing  payment  of  it,  has  obtained  a  pe- 
remptory order  fixing  a  day  for  payment,  and  the  debtor, 
being  a  trader,  shall  not  within  seven  days  after  service 
on  him  of  the  peremptory  order,  or  within  seven  days 
after  the  day  fixed  by  the  peremptory  order  for  payment 
(which  shall  last  happen),  pay  the  money,  or  secure,  or 
tender,  or  compound  for  it,  to  the  satisfaction  of  the 
creditor,  the  creditor  may  at  the  end  of  those  seven 
days  sue  out  f^ainst  the  debtor  a  judgment  debtor  sum- 
mons (c).  This  summons  must  be  served  on  the  debtor 
personally,  if  he  be  in  England,  unless  the  court  issuing 
the  same  should  direct  that  service  in  some  other 
manner  should  be  good  service  (d).  Upon  the  appear- 
ance of  the  debtor,  he  may  be  examined  on  oath  by  or 
on  behalf  of  the  creditor  and  by  the  court  respecting 
his  ability  to  satisfy  the  debt,  and  for  the  discovery  of 
property  applicable  in  that  behalf;  and  he  must  pro- 
duce on  oath  or  otherwise  his  books  and  papers  relating 
to  his  property  as  the  court  shall  think  fit  («)•  And  if 
after  service  of  such  summons  the  debtor  shall  not  pay 
the  debt  and  costs,  or  secure,  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor,  the  court  may  on  the 
appearance  of  the  debtor,  or  if  he  shall  not  appear, 
having  no  lawful  impediment  allowed  by  the  court, 
adjudge  him  bankrupt ;  and  where  the  debtor  has  not 
appeared,  notice  of  such  adjudication  is  to  be  served 
upon  him  in  the  same  manner  as  is  provided  with 
respect  to  service  of  the  summons  (/).  The  debtor  is 
then  allowed  seven  days  from  such  notice,  or  such 
further  time  as  the  court  shall  think  fit,  for  appearing 
to  show  cause  against  the  adjudication  ;  and  if  he  ap- 
pear within  the  time  allowed,  and  show  sufficient  cause. 


(o)  Stat.  24  &  26  Vict.  c.  184,  a. 


77. 


id)  Sect.  79. 


ie)  Sect.  82. 
(/)  Sect  83. 
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the  adjudication  may  be  annulled ;  otherwise  at  the  end 
of  the  time  allowed,  or  on  the  judgment  of  the  court 
against  the  sufficiency  of  the  cause  shown,  the  adjudica* 
tion  will  become  absolute,  and  notice  thereof  is  to  be 
forthwith  given  in  the  London  Gazette;  and  the  ad- 
judication will  relate  back  to  the  service  of  the  sum- 
mons or  the  insertion  of  the  first  notice  in  the  London 
Gazette,  as  the  case  may  be  (y). 

The  Act  of  1849  contains  a  further  provision,  that  on  Piling  affidavit 
a  proper  affidavit  of  debt  being  made  by  any  creditor,  ®^  ^^^^ 
stating,  amongst  other  things,  the  delivery  to  the  trader 
personally,  or  to  some  adult  inmate  at  his  usual  or  last 
known  place  of  abode  or  business,  of  written  particulars 
of  his  demand,  with  notice  requiring  immediate  pay- 
ment, such  trader  may  be  summoned  to  appear  before 
the  bankrupt  court  either  to  admit  the  demand,  or  to 
swear  that  he  verily  believes  that  he  has  a  good  defence 
to  such  demand  or  to  some  part  of  it.  And  in  such 
case  the  court  is  empowered  to  require  the  trader  to 
enter  into  a  bond  with  two  sureties  to  pay  such  sum  as 
shall  be  recovered,  together  with  such  costs  as  shall  be 
given  in  any  action  which  shall  have  been  or  shall  be 
brought  for  the  recovery  of  such  demand  or  any  part 
thereof  (A).  And  if  he  admits  the  demand,  and  does  Admission  of 
ot  satisfy  the  creditor  within  seven  days  next  after  the  pa^Ji^l''^^" 
filing  of  such  admission,  he  commits  an  act  of  bank* 
ruptcy  on  the  eighth  day  aft«r  the  filing  of  such  admi&* 
sion,  provided  a  petition  for  adjudication  of  bankruptcy 
be  filed  against  him  within  two  calendar  months  from 
the  filing  of  the  creditor's  affidavit  (£)•  After  such  a 
summons,  an  admission  of  debt  may  be  made  with  the 
same  effect,  without  the  trader's  appearing  in  court, 
provided  it  be  made  in  the  prescribed  form,  and  there 

(ff)  Stat.  24  &  26  Vict.  c.  134,      as.  78,  79;  see  -E»  parte-  Wood,  4 
8.  84.  De  Gex,  M.  &  G.  876. 

(A)  Stat.  12  &  18  Vict.  c.  106,  (i)  Sect.  81. 
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be  present  some  attorney  of  one  of  her  Majesty's  su- 
perior courts  of  law  on  behalf  of  such  trader,  expressly 
named  by  him  and  attending  at  his  request,  to  inform 
him  of  the  effect  of  such  admission  before  the  same  is 
signed  by  him,  and  provided  also  that  such  attorney 
do  subscribe  his  name  thereto  as  a  witness  to  the  due 
execution  thereof,  and  in  such  attestation  declare  him- 
self to  be  attorney  for  the  said  trader,  and  state  therein 
that  he  subscribes  as  such  attorney  (A).  If  the  trader 
do  not  appear  when  summoned,  or  if  on  appearing  he 
refuse  to  sign  the  admission  of  debt  (Z),  or  admit  only 
part,  without  swearing  to  his  belief  that  he  has  a  good 
defence  to  the  debt  or  to  the  part  not  admitted,  and  if 
required  by  the  court  enter  into  such  a  bond  as  is  men- 
tioned above,  then  he  commits  an  act  of  bankruptcy  on 
the  eighth  day  after  service  of  the  summons,  unless 
within  seven  days  from  such  service,  or  within  such  en- 
lai^ed  time  as  may  be  granted  to  him,  he  satisfies  the 
creditor,  or  enters  into  a  bond  with  two  sureties,  to  be 
approved  by  the  court,  to  pay  such  sum  and  costs  as 
shall  be  recovered  in  any  action  for  the  debt ;  but  the 
petition  for  adjudication  of  bankruptcy  must  be  filed 
within  two  calendar  months  from  the  filing  of  the  cre- 
ditor's affidavit  (m).  No  person  is  now  liable  to  become 
bankrupt  by  reason  of  any  act  of  bankruptcy  committed 
more  than  twelve  calendar  months  prior  to  the  filing 
of  any  petition  for  adjudication  of  bankruptcy  against 
him  (n). 

l>ctitioning  When  an  act  of  bankruptcy  has  been  committed  by  a 

^^"*^*^'  trader,  any  creditor  or  creditors  may  petition  the  Court 

of  Bankruptcy  for  an  adjudication  of  bankruptcy  against 

him,  provided  the  amount  of  their  debts  be  as  follows: — 

(*)  Stat.  12  &  18  Vict.  c.  lOG,  v.  Dod4,  8  Ex.  Rep.  578;  S.  C.  17 

s.  84.  Jur.  261. 

(0  Sect.  83.  (n)  Sect.  88. 
(m)  Sects.  80,  82;  see  Oldjield 
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the  debt  of  any  single  creditor,  or  of  two  or  more  being 
partners,  50L  or  upwards;  the  debt  of  two  creditors,  70/. 
or  upwards;  and  the  debt  of  three  or  more  creditors, 
100/.  or  upwards:  and  every  person  who  has  given 
credit  to  any  trader  upon  valuable  consideration  for  any 
sum  payable  at  a  certain  time,  which  time  shall  not  have 
arrived  when  such  trader  committed  an  act  of  bank- 
ruptcy, may  petition  or  join  in  petitioning,  whether  he 
shall  have  any  security  for  such  sum  or  not  (o).  The 
debt,  however,  must  be  a  legal  debt,  and  one  for  which 
the  creditor  might  sue  at  law  in  his  own  name  (p).  The 
truth  of  the  petition  is  sworn  to  by  the  petitioning  cre- 
ditor ;  and  immediately  after  it  is  filed,  in  the  case  of  a 
debtor  petitioning  against  himself,  and  after  adjudica- 
tion, in  the  case  of  a  petition  filed  against  a  debtor  who 
shall  be  adjudged  bankrupt,  the  bankrupt  personally, 
and  all  his  estate  and  effects  of  what  niSbture  or  kind 
soever,  become  subject  to  the  law  of  bankruptcy  (q).  If 
the  petitioning  creditor  shall  not  proceed  and  obtain 
adjudication  within  three  days  after  his  petition  shall 
have  been  filed,  or  within  such  extended  time  as  shall 
be  allowed  by  the  court,  any  other  creditor  may  obtain 
an  adjudication  on  the  same  petition  (r) ;  or  the  court 
may  at  any  time,  on  the  expiration  of  such  three  days, 
or  of  such  extended  time,  as  the  case  may  be,  upon  the 
petition  of  any  other  creditor  to  the  amount  required  to 
constitute  a  petitioning  creditor,  proceed  to  adjudicate 
on  such  last-mentioned  petition.  And  if  a  debtor,  pe- 
titioning against  himself,  does  not  obtain  adjudication 
within  twenty-four  hours  after  filing  such  petition,  the 
court  may  proceed  to  adjudge  the  debtor  a  bankrupt  on 
the  petition  of  any  competent  creditor  («).  In  the  corn- 
er?) Stat.  24  &  25  Vict.  c.  134,  iq)  Stat.  24  &  26  Vict.  c.  134, 
s.  89.                                                   8.  87. 

ip)  Afedli€ot*8cas€,2Str.  899;  (r)  Stat.  12  &  18  Vict.  c.  106, 

Ex  parte  SnUaUy  1 1  Ves.  163;  Ex      b.  101 ;  Ex  parte  Haim,  L.  J.,  12 
parte  Bleneame,  1  Law  Rep.  Chan.      Jnr.  N.  S.  518. 
Appeals,  393.  (0  Stat  24  &  25  Vict.  c.  134, 8. 96. 
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w^  m        putation  of  debts  for  the  purposes  of  any  such  petition, 
debts.  there  shall  be  reckoned  as  debts  sums  due  to  creditors 

holding  mortgages  or  other  available  securities  or  liens, 
after  deducting  the  value  of  the  property  comprised  in 
such  mortgages,  securities,  or  liens,  and  such  interest 
and  costs  as  shall  be  due  in  respect  of  any  of  the  debts ; 
but  there  shall  not  be  reckoned  the  amount  of  the  debts 
in  respect  of  which  the  petitioner  has  already  taken  the 
benefit  of  insolvency,  protection,  or  bankruptcy,  or  debts 
barred  by  any  statute  of  limitations  (/)•  The  words 
taking  the  benefit  of  insolvency,  &c.,  appear  in  this 
place  to  be  used  for  taking  dividends  under  any  such 
Compoimdinij  insolvency,  &c.  If  the  trader  shall,  afl«r  the  filing  of  a 
ing  cmlitorui  petition  for  adjudication  of  bankruptcy  against  him,  pay 
act  rf  bank-  ^o  the  petitioning  creditor  any  money,  or  give  him  any 
satisfiM^tion  or  security  for  his  debt,  or  any  part  thereof, 
whereby  he  may  receive  more  in  the  pound  in  respect 
of  his  debt  than  the  other  creditors,  such  trader  thereby 
commits  an  act  of  bankruptcy ;  and  if  adjudication  of 
bankruptcy  shall  have  been  made  under  such  petition, 
the  court  may  either  declare  such  adjudication  to  be 
valid,  and  direct  the  same  to  be  proceeded  in,  or  may 
order  it  to  be  annulled,  and  a  new  petition  for  adjudi- 
cation may  be  filed,  which  may  be  supported  by  proof 
either  of  such  last-mentioned  or  of  any  other  act  of 
bankruptcy  (u). 

Commiflsion  of  Formerly  a  commission  of  bankruptcy  under  the 
bankruptcy,  g^^kt  seal  issued  in  every  case,  whereby  certain  persons 
were  appointed  commissioners  for  the  purpose  of  di- 
recting that  particular  bankruptcy  (v).  Subsequently  a 
Court  of  Bankruptcy  was  erected  in  London,  and  cer- 
tain fixed  commissioners  appointed,  by  any  one  of  whom 
the  duties  of  a  commissioner  were  to  be  performed  in 

(t)  Stat  24  &  26  Vict  c.  134,      s.  7L 
B.  97.  (r)  Stat.  13  Eliz.  c.  7,  8.  2$  6 

(i*)  Stat.  12  &  18  Vict  c.  106,      Geo.  IV.  c.  16,  s.  12. 
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all  cases  of  bankruptcies  in  London  (x).  The  creditor  Piat  in  bank- 
presented  a  formal  petition  to  the  Lord  Chancellor^  rnptcy. 
whereupon  a  fiat  in  bankruptcy  issued^  whereby  the 
creditor  was  authorized  to  prosecute  his  complaint 
against  the  trader  in  the  Court  of  Bankruptcy,  or 
before  one  of  the  commissioners  of  that  court  (y).  And 
more  recently  fixed  commissioners  were  appointed 
throughout  the  country,  each  of  whom  had  a  separate 
district,  and  formed  a  court  of  record  {z).  But  by  the 
Bankruptcy  Act,  1861,  jurisdiction  in  bankruptcy  is 
now  vested  in  the  judges  of  the  County  Courts,  except 
those  of  the  metropolis  (a).  And  provision  has  been 
made  for  the  reduction  of  the  number  of  the  London 
commissioners  to  three  (&).  And  her  Majesty  is  em- 
powered, upon  any  vacancy  in  the  office  of  country 
commissioner,  to  transfer,  by  order  in  Council,  the 
jurisdiction  of  such  commissioner  to  any  of  the  judges 
of  the  County  Courts  within  the  district  (c). 

The  fiat  was  abolished  by  the  Act  of  1849 ;  and  the  The  adjtidica- 
debt,  the  trading,  and  the  act  of  bankruptcy  having  ^^"^ 
been  proved,  the  trader  is  adjudged  a  bankrupt  by  the 
court  to  which  the  petition  is  presented  (c?);  and  a 
duplicate  of  the  adjudication  is  then  served  on  the  bank** 
nipt,  who  is  allowed  seven  days,  or  such  further  time 
as  the  court  shall  think  fit,  to  show  cause  against  the 
adjudication  ;  and  if,  at  the  expiration  of  that  time,  he 
can  show  no  such  cause,  or  if  the  court  adjudge  the 
cause  shown  to  be  insufficient,  notice  of  the  adjudica- 
tion is  forthwith  advertised  in  the  London  Gazette* 

(a?)  Stat.  1  &  2  Will.  IV.  c.  66.  8.  3. 

(y)  Stat.  1  &  2  WiU.  IV.  c.  56,  (ft)  Sect.  2. 

8. 12.  (c)  Sect.  4. 

(z)  Stats.  5  &  6  Vict.  c.  122,  8.  Id)  Stats.  12  &  13  Vict.  c.  106, 

59  et  seq.;  12  &  13  Vict,  c  106,  a.  101;  24  &  25  Vict.  c.  134,  88. 

88.  6-11.  83,  84. 

(a)  Stat.  24  &  25  Vict.  c.  184, 
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But  notice  of  the  adjudication  may  be  advertised  imme- 
diately^  with  the  consent  of  the  bankrupt  testified  in 
writing  under  his  hand  before  the  court  («). 

If  the  bankrupt  do  not  commence  proceedings  ot 
dispute  the  petition  for  adjudication  and  prosecute  the 
same  with  diligence  and  effect  within  two  calendar 
months  after  the  advertisement  (if  he  were  within  the 
United  Kingdom  at  the  date  of  the  adjudication)^  or 
within  three  calendar  months  (if  in  any  other  part  of 
Gsiette  is  evi-  Europe),  or  within  a  twelvemonth  (if  elsewhere) ;  the 
rap^^^  ^"^'  Grazette  containing  the  advertisement  is  conclusive  evi- 
dence in  all  cases  as  against  such  bankrupt,  and  in  all 
actions  by  his  assignees  for  his  debts,  that  he  became  a 
bankrupt  previously  to  the  date  and  filing  of  the  petition 
for  adjudication,  and  that  the  petition  was  filed  on  the 
day  stated  in  the  Gazette  (/). 

Official  a»-  The  official  assignees  are  officers  of  the  Bankruptcy 

Bignee.  Court,  one  of  whom  is  appointed  by  the  court  to  act  for 

every  bankruptcy.  His  duty  formerly  was  to  receive 
all  the  personal  estate  and  effects,  aud  the  rents  and 
profits  of  the  real  estate,  and  the  proceeds  of  the  sale  of 
the  estate  and  effects,  real  and  personal,  of  the  bank- 
rupt ;  and  afi;er  the  appointment  of  the  creditors'  assig- 
nees, he  continued  to  be  an  assignee  jointly  with  them. 
But  it  is  now  provided,  that  at  the  appointment  of  the 
creditors' assignee,  all  the  estate,  both  real  and  personal, 
of  the  bankrupt  shall  be  devested  out  of  the  official 
assignee  and  vested  in  the  creditors'  assignee  (y).  And 
the  official  assignee  is  forthwith  to  render  to  the  cre- 
ditors' assignee  a  fiill  and  particular  account  or  balance 
sheet  of  the  bankrupt's  estate,  and  of  all  receipts,  pay- 
ments, and  other  transactions  of  such  official  assignee ; 

(<j)  Stat  12  &  13  Vict.  c.  106,      s.  233;  .17  &  18  Vict.  c.  1 19,  s.  24. 
s.  104.  (g)  Stat.  24  &  25  Vict  c.  181, 

(/)  Stat.  12  k  18  Vict.  c.  106,      b.  117. 
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and  also  a  list  of  all  the  creditors  of  the  bankrupt  who 
have  proved  their  debts  against  the  estate  (A).  The 
management  of  the  estate  is  then  vested  in  the  cre- 
ditors' assignee ;  except  as  to  debts  due  to  the  estate, 
not  exceeding  £10,  as  to  which  the  official  assignee  is 
to  be  deemed  the  sole  assignee  of  the  estate,  notwith- 
standing the  appointment  of  a  creditors'  assignee  (i). 

As  soon  as  conveniently  may  be,  after  adjudication 
shall  have  become  absolute,  the  court  appoints  a  meet- 
ing of  the  creditors,  of  which  ten  days'  notice  is  to  be 
given  in  the  London  Gazette,  and  which  meeting  is 
held  at  such  time  and  place  as  the  court  appoints ;  and  Proof  of  debts, 
at  such  meeting,  a  registrar  or  such  other  person  as  the 
court  appoints  for  that  purpose  presides,  and  receives 
the  proofs  of  the  debts  of  the  creditors  (A).  But  proof 
of  debts  may  also  be  made  after  adjudication,  by  a  de- 
claration thereof  in  due  form  signed  by  the  creditor, 
and  delivered  or  sent  through  the  General  Post  to  the 
official  or  creditors'  assignee,  as  the  case  may  be  (/)• 
Proof  may  also  be  made  by  deposition  in  court,  or  in 
chambers,  or  before  a  registrar  at  any  meeting  of  cre- 
ditors elsewhere  than  in  court,  and  in  some  cases  by 
the  affidavit  of  a  clerk  or  other  person  in  the  creditors' 
employment  (iw). 

As  the  bankrupt  is  discharged  from  such  claims  only 
as  have  been  or  might  have  been  proved  under  the 
bankruptcy,  provision  has  been  made  for  the  proof  of 
as  many  demands  as  possible.  Thus  a  security,  pay- 
able at  a  ftiture  time,  may  be  proved  with  a  rebate 
of  interest  at  the  rate  of  five  per  cent.,  to  be  com- 
puted fix>m  the  declaration  of  a  dividend  to  the  time  at 
which  the  debt  secured  would  have  become  payable 

(A)  Stat.  24  &  25  Vict.  c.  134,  (k)  Sect.  109. 

8.  118.  (0  Sect.  144. 

(0  Sect.  128.  (m)  Sect  146. 
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according  to  the  terms  upon  which  it  was  con- 
tracted (n).  Proyision  is  also  made  for  the  set-off  of 
mutual  credits  or  debts  between  the  bankrupt  and  any 
creditor^  so  that  the  balance  only  shall  be  claimed  or 
paid  on  either  side  (o) ;  also  for  the  proof  of  any  debt 
by  any  surety  by  the  bankrupt  who  may  have  paid  it, 
although  after  the  filing  of  the  petition  for  adjudica- 
tion of  bankruptcy,  but  not  so  as  to  disturb  former 
dividends  (p).  Persons  insured  may  also  prove  after  the 
happening  of  the  loss,  and  may  receive  dividends  with 
the  other  creditors,  as  if  the  loss  had  happened  before 
the  filing  of  the  petition  (j).  Annuity  creditors  may 
also  prove  for  the  value  of  their  annuities,  to  be  ascer- 
tained by  the  court,  regard  being  had  to  the  original 
price  (r) ;  and  if  there  should  be  any  collateral  surety 
for  the  annuity,  he  will  be  discharged  fix)m  all  claims 
in  respect  of  the  annuity  on  payment  of  the  amount  so 
proved  («).  Debts  payable  upon  contingencies  which 
shall  not  have  happened  before  the  issuing  of  the  fiat 
may  be  valued  by  the  court  on  the  application  of  the 
creditor,  and  the  amount  so  ascertained  may  be  proved 
G<nitmgeiit  as  the  debt(0*  It  is  also  provided,  that  if  the  bank-* 
rupt  shall  have  contracted,  before  the  filing  of  the 
petition,  a  liability  to  pay  money  upon  a  contingency 
which  shall  not  have  happened,  and  the  demand  in  re- 
spect thereof  shall  not  have  been  ascertabed  before  the 
filing  of  such  petition,  then,  if  the  liability  be  not  other- 
wise proveable,  the  person  with  whom  such  liability  has 
been  contracted  shall  be  admitted  to  claim  for  such 
sum  as  the  court  shall  think  fit ;  and  aft«r  the  contin- 
gency shall  have  happened,  and  the  demand  in  respect 
of  such  liability  shaU  have  been  ascertained,  he  shall  be 

(n)  Stat.  12  &  13  Vict.  c.  106,  (q)  Sect.  174. 

B.  172.  (r)  Sect.  175. 

C<?)  Stat.  12  &  13  Vict.  c.  IOC,  («)  Sect  176. 

B.  171.  (0  Sect  177. 

(i?)  Sect.  178. 
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admitted  to  prove  such  demand^  and  receive  dividends 
with  the  other  creditors,  and,  so  &r  as  practicable,  as 
if  the  contingency  had  happened  and  the  demand  had 
been  ascertained  before  the  filing  of  such  petition,  but 
not  disturbing  former  dividends ;  provided  such  person 
had  not,  at  the  time  such  liability  was  contracted,  notice 
of  any  act  of  bankruptcy  by  such  bankrupt  committed; 
provided  also,  that  where  any  such  claim  shall  not  have, 
either  in  whole  or  in  part,  been  converted  into  a  proof 
within  six  calendar  months  after  the  filing  of  the  peti- 
tion, it  may,  upon  the  application  of  the  assignees  at 
any  time  afterwards,  and  if  the  court  shall  think  fit,  be 
expunged,  either  in  whole  or  in  part,  irom  the  proceed- 
ings (k).  Interest  on  overdue  bills  and  notes  may  also  Interest 
be  proved  {x) ;  also  the  costs,  though  untaxed,  of  ob-  Coeta. 
taining  any  judgment,  decree  or  order,  which  may  have 
been  made  for  any  debt  or  demand,  in  respect  of  which 
the  plaintiff  or  petitioner  shall  prove  under  the  bank- 
ruptcy (y).  And  it  is  now  ftirther  provided,  that  a  per^ 
son  entitled  to  enforce  against  the  bankrupt  payment 
of  any  money  or  costs  by  process  of  contempt  issuing 
out  of  any  court,  may  come  in  as  a  creditor  under  the 
bankruptcy  for  the  amoimt  payable  under  the  process, 
subject  to  the  amount  being  ascertained  by  taxation  or 
otherwise  (jzr).  And  in  all  cases  in  which  the  bankrupt  Apportioo- 
is  liable  to  pay  any  rent  or  other  payment  falling  due  at  ^^  ^ 
fixed  periods,  the  person  entitled  thereto  may  prove  for 
a  proportionate  part  thereof,  up  to  the  day  of  the  adju- 
dication of  bankruptcy,  in  such  manner  as  if  the  said 
rent  or  payment  grew  due  irom  day  to  day  (a).     If  the 

(tt)  Stat.  12  &  18  Vict,  c  106,  Limited,  v.  Stokes,  17  C.  B.  N.  S. 

8.  178.    See  Parker  v.  Inoe,  4  H.  766. 

&  N.  58;  Bw parte  Ba/rwie,  6  De  {x)  Stat.  12  &  18  Yict.  c.  106, 

Gex,  M.  &  Q.  762;  Boydr.  Eobins,  &  180. 

5  C.  B.  N.  S.  597  j  JVhite  t.  Cor^  (y)  Sect  181. 

hett,  1  E.  &  E.  692;   BiB  parte  (z)  Stat  24  &  25  Vict  c  134, 

Xempton,  L.  C,  11  Jnr.  N.  S.  165 ;  s.  149. 

General     D'ucount     Company,  (a)  Sect.  150. 
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Debt  pftrable 
by  instalmenta. 


Unliquidated 


Premiams  on 
policies  of  in- 
surance. 


Conrt  maj  ez- 
pnnge  or  re- 
dace  proof. 
Creditor  hold- 
ing secniit/. 


bankrapt  shall  have  contracted  any  debt  payable  by 
instalments,  the  creditor  may  prove  for  the  amomit  of 
such  instalments  remaining  unpaid  at  the  time  of  the 
petition  (ft).  And  if  the  bankrupt  is  liable,  by  reason  of 
any  contract  or  promise,  to  a  demand,  in  the  nature  of 
damages,  which  bare  not  been  and  cannot  be  otherwise 
liquidated  or  ascertained,  the  court  may  direct  such 
damages  to  be  assessed  by  a  jury,  and  the  amount  so 
assessed  shall  be  proveable  as  a  debt  due  at  the  time 
of  the  bankruptcy.  But  if  all  parties  agree,  the  court 
itself  may  assess  the  damages  (c).  If  the  bankrupt 
shall  be  liable  by  reason  of  any  contract  or  promise  to 
pay  premiums  upon  any  policy  of  insurance,  or  any 
other  sums  of  money,  whether  yearly  or  otherwise,  or 
to  repay  to  or  indemnify  any  person  against  such  pay- 
ments, the  person  entided  to  the  benefit  of  such  con- 
tract or  promise  may,  if  he  think  fit,  apply  to  the  court 
to  set  a  value  upon  his  interest  under  such  contract  or 
promise,  and  the  court  must  then  ascertain  the  value 
thereof,  and  admit  such  person  to  prove  the  amount  so 
ascertained,  and  to  receive  dividends  thereon  (</)•  But 
the  court  may  at  any  time  expunge  or  reduce  a  proof  of 
debt,  on  such  application  and  such  evidence  as  it  shall 
think  sufficient  («).  If  any  creditor  should  hol4  security 
upon  any  part  of  the  property  of  the  bankrupt  by  way 
of  mortgage  or  lien,  such  creditor  will  not  be  allowed  to 
prove  for  the  amount  of  his  debt  without  giving  up  his 
security  for  the  benefit  of  the  other  creditors  (/).  But 
if  he  be  the  sole  incumbrancer  on  the  property  (^),  he 
may  obtain  an  order  for  its  sale ;  and  in  case  the  money 
arising  irom  the  sale  should  be  insufficient  to  pay  him 


(»)  Stat  24  &  25  Yict  c.  134, 
1.161. 

(<?)  Sect  158.  JEw  parte  Mei^ 
del,  1  De  Gex,  J.  &  S.  880 ;  iS'^ 
parte  JSlmet,  88  L.  J.  Bank.  28 ; 
12  W.  R.  778. 

id)  Sect  154.  SaunderiY.Beit, 


C.  P.  10  Jur.  N.  S.  1204. 

ie)  Sect  155. 

(/)  JSiB parte  Downei,  18  Ves. 
290. 

(ff)  Ex  parte  Jaeluon,  5  Yes. 
857 ;  Ex  parte  Topham,  1  Madd. 
88. 
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his  due,  he  will  be  admitted  a  creditor  under  the  bank- 
ruptcy for  the  deficiency,  and  receive  dividends  rateably 
with  the  rest  of  the  creditors,  but  so  as  not  to  disturb 
any  dividends  already  made  (A).  Any  mortgagee,  with 
the  leave  of  the  court  first  obtained,  may  now  bid  at  any 
sale  of  the  mortgaged  property  (t). 

At  the  first  meeting  of  creditors  or  any  adjournment  Creditors' 
thereof,  the  majority  in  value  of  the  creditors  who  have  *^8^®®** 
proved  debts  may  choose  an  assignee  or  assignees  of  the 
bankrupt's  estates,  to  be  called  the  creditors'  assignee, 
subject  to  the  power  of  the  court  to  reject  any  person 
chosen  who  shall  appear  to  such  court  to  be  unfit  (A). 
Upon  their  appointment,  all  the  estate  both  real  and 
personal  of  the  bankrupt  is,  as  has  been  before  men- 
tioned (/),  devested  out  of  the  official  assignee  and  vested 
in  them(f9i);  and  as  of)«n  as  any  assignee  dies  or  is 
law&lly  removed,  and  a  new  assignee  is  duly  appointed, 
all  such  real  and  personal  estate  as  was  then  vested  in 
the  deceased  or  removed  assignee  vests  by  virtue  of 
such  appointment  in  the  new  assignee,  either  alone  or 
jointly  with  the  existing  assignees,  as  the  case  may  re- 
quire (n).  Formerly  a  deed  of  bargain  and  sale  was 
executed  by  the  major  part  of  the  commissioners  acting 
in  the  bankruptcy  to  the  assignees,  whereby  all  the  real 
and  personal  estate  of  the  bankrupt,  except  copyholds, 
was  conveyed  and  assigned  to  the  assignees  (o).  But 
at  length,  in  the  year  1831,  when  the  Court  of  Bank- 
ruptcy was  established  in  London,  it  was  discovered  that 
the  mere  appointment  of  the  assignees  might  operate  as 

(A)  Rules  55—57  of  Orders  of  (Z)  Ante,  p.  188. 

19th  Oct,  1852,  saperseding  Lord  (m)  Stat.  24  &  25  Vict.  c.  134, 

Loughborough's    Order    of    8th  s.  117. 

March,  1794.  (n)  Stat  12  &  18  Vict  c.  106, 

.    (i)  Stat.  24  &  25  Vict  c.  184,  ss.  141, 142. 

s.  182.  (0)  Stat  6  Geo.  lY.  c.  16,  as. 

(i)  Sect  116.  68,64. 
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effectually  as  a  deed  of  convejance  to  vest  the  bankrupt's 
estate  in  them. 


The  title  of 
the  aasignees 
relates  back  to 
the  act  of 
bankrnptcj. 


New  enact- 
ment. 


As  the  bankruptcy  of  a  person  consists  in  his  com- 
mitting an  act  of  bankruptcy,  and  not  in  his  being  ad- 
judged bankrupt,  his  assignees,  when  appointed,  become 
entitled  to  all  the  real  and  personal  estate  of  which  he 
was  possessed  at  the  hour  when  he  committed  the  actCp), 
though  the  legal  estate  in  the  bankrupt's  lands  remains 
Tested  in  him  until  conveyed  to  the  assignees  by  their 
appointment  {q).  The  title  of  the  assignees,  it  is  said, 
relates  back  to  the  act  of  bankruptcy.  The  consequences 
of  this  rule  were  formerly  very  serious,  as  many  boTiA 
fde  transactions  were  overturned  in  consequence  of  an 
act  of  bankruptcy  having  been  committed  by  one  of  the 
parties  without  the  knowledge  of  the  other.  But  after 
several  partial  remedies  (r),  it  is  now  enacted  that  all 
payments  really  and  bond  fide  made  by  any  bankrupt,  or 
by  any  person  on  his  behalf,  before  the  filing  of  a  peti- 
tion for  adjudication  of  bankruptcy,  and  all  payments 
really  and  bond  fide  made  to  any  bankrupt  before  the 
filing  of  such  petition,  and  all  conveyances  by  any  bank- 
rupt bond  fide  made  and  executed  before  the  filing  of 
such  petition,  and  all  contracts,  dealings  and  transac- 
tions («)  by  and  with  any  bankrupt  really  and  bond  fide 
made  and  entered  into  before  the  filing  of  such  petition, 
and  all  executions  and  attachments  against  the  lands 
and  tenements  of  any  bankrupt  bond  fide  executed  by 
seizure,  and  all  executions  and  attachments  against  the 


(p)  ITiomas  y.  Desanges,  2  Bar. 
&  Aid.  586;  Bouch  y.  Cfreat 
Western  Railway  Company,  1 
Q.  B.  51. 

iq)  Doed,BsdaUer.MUeheUf 
2  Man.  &  Selw.  446. 

(r)  Stat  46  Geo.  in.  c  135,  a. 
1 ;  49  Geo.  ni.  c.  121,  8.  2 ;  56 


Geo.  m.  c.  137,  8. 1;  6  Geo.  IV. 
c  16,  SB.  81,  82,  84;  2  &  3  Vict 
c.  11,  8.  12;  2  &  8  Vict  c.  29. 

(«)  See  Graham  y.  Ihirber,  14 
C.  B.  184;  S.  C.  18  Jnr.  6f ; 
£renfin  t.  Shortf  Q.  B.,  1  Jur.  N. 
S.  798;  5  £.  &  B.  227. 
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goods  and  chattek  of  any  bankrupt  bon&  fide  executed 
and  levied  by  seizure  and  scUe  before  the  filing  of  such 
petition^  shall  be  deemed  to  be  valid,  notwithstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  provided  the  person  so  dealing  with  or  paying 
to  or  being  paid  by  such  bankrupt,  or  at  whose  suit  or  ' 
on  whose  account  such  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such  payment,  con- 
veyance, contract,  dealing  or  transaction,  or  at  the  time 
of  executing  or  levying  such  execution  or  attachment, 
or  at  the  time  of  making  any  sale  thereunder,  notice 
of  any  prior  act  of  bankruptcy  by  him  committed  (/)• 
The  effect  of  this  enactment  is  to  substitute  the  filing 
of  the  petition  for  adjudication  for  the  act  of  bank- 
ruptcy, so  &r  as  respects  all  persons  dealing  and  acting 
bona  fide  and  without  notice  of  the  act  of  bankruptcy. 
But  it  is  provided  that  this  enactment  shall  not  give  Frandnlent 
validity  to  any  payment,  or  to  any  delivery  or  transfer  P'*^®^"**' 
of  any  goods  or  chattels  made  by  any  bankrupt,  being 
a  firaudulent  preference  of  any  creditor  of  such  bank- 
rupt, or  to  any  conveyance  or  equitable  mortgage  made 
or  given  by  any  bankrupt  by  way  of  firaudulent  pre- 
ference of  any  creditor,  or  to  any  execution  founded 
on  a  judgment  on  a  warrant  of  attorney,  or  cognovit 
actionem,  or  judge's  order  obtained  by  consent  given  by 
any  bankrupt  by  way  of  firaudulent  preference  («).  A 
purchase,  however,  firom  any  bankrupt,  bond  fide  and 
for  valuable  consideration,  even  if  made  with  notice  of 
an  act  of  bankruptcy,  shall  not  be  impeached  by  reason 
thereof,  unless  a  petition  for  adjudication  shall  have 
been  filed  within  twelve  calendar  months  after  such  act 
of  bankruptcy  (ar). 

(t)  Stat  12  &  ]8  Vict  c.  106,  rieke  y.  Taylor,  2  Hem.  &  Mil. 

s.  188.  880,  affirmed  2  De  Gex,  J.  &  S. 

(u)  Sect  188;  JSUls  r.  Smith,  185. 

Q.  B.  11  Jar.  N.  S.  154 ;  84  L.  J.  {x)  Sect  184. 
Q.  B.  68;  18  W.  B.  407  ;  Good- 

W.P.P.  L 
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property. 


The  estate  and  effects  of  the  bankmpt,  being  thus 
vested  in  his  assignees,  are  sold,  got  in  and  conTerted 
into  money  by  them  for  the  benefit  of  the  creditors. 
But  it  is  now  provided  that,  if  it  shall  appear  at  any 
meeting  of  the  creditors  summoned  by  the  assignees  by 
notice,  stating  the  object  of  the  meeting,  and  at  which 
Power  to  mort-  three-fourths  in  value  of  the  creditors  shall  be  present 
SSrap&fl*  ^  ^^  represented,  that  the  debts  of  any  bankrupt  can  be 
discharged  by  means  of  money  raised  by  way  of  mort- 
gage or  pledge  of  any  of  his  property,  and  such  meeting 
shall  pass  a  resolution  accordingly,  the  assignees  may, 
when  thereunto  authorized  by  order  of  the  court,  exe- 
cute such  mortgage  or  pledge  with  or  without  powers  of 
sale,  and  other  powers,  and  in  such  manner  in  all  re- 
spects as  shall  be  specified  in  such  order  (y).  And  it  is 
further  provided  that,  at  any  time  after  the  expiration 
of  twelve  months  fi*om  adjudication,  or  at  any  earlier 
period  with  the  approbation  of  the  court,  the  assignees 
may  seU  by  auction  or  tender,  or  with  the  sanction  of 
the  court  by  private  contract,  all  or  any  of  the  book- 
debts  due  or  growing  due  to  the  bankrupt,  and  the 
books  relating  thereto,  and  the  goodwill  of  his  trade  or 
business,  and  assign  the  same  to  the  purchaser;  and 
such  purchaser  shall  by  virtue  of  the  assignment  have 
power  to  sue  in  his  own  name  for  the  debts  assigned  to 
him  as  effectually,  and  with  the  same  privileges  con- 
cerning proof  of  the  requisites  of  bankruptcy  and  other 
matters  as  the  assignee  himself  (2^). 


Power  to  sell 
debts,  good- 
will, &C. 


At  the  expiration  of  four  months  firom  the  date  of 

the  a4judication  of  bankruptcy,  or  as  much  earlier  as 

Dividend.         the  court  shall  appoint,  a  meeting  of  the  creditors  is 

held  before  the  registrar,  at  which  the  creditors'  as- 

fdgnee  submits  a  statement  as  to  the  bankrupt's  pro- 

(y)  Stat.  24  &  25  Vict.  c.  184,       187 ;  Shipley  ▼.  Mar^JMU,  14  C. 
B.  188.  B.  N.  8.  566. 

(2)  Stat  24  &  25  ITict.  c.  184,  s. 
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perty,  which  statement  it  is  the  duty  of  the  official 
assignee  to  examine,  and  a  dividend  is  then  resolved  on; 
and  at  the  same  time  the  majority  in  value  of  the  cre- 
ditors present  determine  whether  any  and  what  allow-  Allowance. 
ance  shall  be  made  to  the  bankrupt  out  of  his  estate,  if 
he  has  obtained  or  shall  obtain  his  discharge  (a).     In  All  debts  paid 
the  payment  of  dividends  no  preference  is  given  on  ™*«**>ly» 
account  of  the  nature  of  the  debt,  whether  judgment 
debt,  bond  debt,  specialty  or  simple  contract.     In  this 
respect  the  Court  of  Chancery,  to  which  the  jurisdiction 
in  bankruptcy  anciently  belonged,  and  which  now  exer- 
cises an  appellate  jurisdiction  (i),  followed  its  rule  that 
equality  is  equity.    And  if  any  trader,  in  contemplation  Volnntaiy  pro- 
of bankruptcy  (c),  should  voluntarily,  and  without  pres-  ^^'^^^ 
sure  (rf),  pay  or  secure  any  one  of  his  creditors,  with  a 
view  of  giving  him  a  preference  over  the  others,  such 
payment  or  security  will  be  void  as  against  the  assig- 
nees («).     The  crown,  however,  may  enforce  payment  Crown  debts. 
of  the  entire  debt  of  a  bankrupt  crown  debtor,  notwith- 
standing the  bankrupt  laws  (/)•    And  a  judgment  debt.  Judgment 
if  entered  up  one  year  at  least  before  the  bankruptcy, 
was,  by  the  statute  for  extending  the  remedies  of  cre- 
ditors, a  charge  in  equity  on  all  the  bankrupt's  real 
estate  (g).     But  this  is  now  altered  with  respect  to  all 
judgments  entered  up  after  the  29th  of  July,  1864,  the 
date  of  the  act  to  amend  the  law  relating  to  future 
judgments,  statutes  and  recognizances  (A).     The  land-  Bent. 
lord  of  a  bankrupt  may,  notwithstanding  an  act  of 
bankruptcy,  distrain  for  his  rent,  not  exceeding  one 
year's  rent  accrued  prior  to  the  day  of  the  filing  of  the 

(a)  Stat  24  &  26  Vict  c.  134,  256. 

8.  174}  Re  Lovell,  L.  C,  11  Jnr.  («)  Rmt  v.  Cooper,  Cowp.  629. 

N.  8.  986.  (/)  Anon.  1  Atk.  262. 

ih)  8tat8. 12  &  18  Vict  c.  106,  (^)  Stat  1  &  2  Vict  c.  110, 

8.  12;  24  &  25  Vict  c  184,  s.  66.  B.  18;  Ea ptvrte  Boyle,  3  De  Gex, 

(0)  Wheelwright  v.  Jaoheon,  5  M.  &  G.  515;  S.  C.  17  Jur.  979. 

Tannt  109.  (A)  Stat  27  &  28  Vict  c.  112, 

id)  Oroihy  y.  Craueh,  11  East,  s.  1. 
L2 
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Wagca.  petition  for  adjudication  (»)•     The  wages  or  salary  of 

a  clerk  or  servant  of  the  bankrupt,  for  any  time  not 
exceeding  three  calendar  months  and  not  exceeding 
^OL  (j)y  and  also  the  wages  of  any  labourer  or  workman, 
not  exceeding  40«.,  may  be  ordered  by  the  court  to  be 

Inteiest  paid  in  full  (A).     In  case  the  proceeds  of  the  bankrupt's 

estate  should  be  more  than  sufficient  to  pay  20«.  in  the 
pound,  interest  at  four  per  cent.^  or  at  such  other  rate 
as  may  have  been  reserved  or  may  be  payable  by  law, 
is  given  to  the  creditors  from  the  date  of  the  petition  ; 
and  the  surplus,  after  this,  is  paid  over  to  the  bank- 
rupt (/). 

In  case  at  the  first,  or  any  other  meeting  of  creditors, 
any  proposal  shall  be  made  by  or  in  behalf  of  the  bank- 
rupt which  the  major  part  in  value  of  the  creditors  then 
present  think  fit  to  accept,  or  if  such  majority  shall  on 
any  ground  resolve  that  no  further  proceedings  be  taken 
in  bankruptcy,  the  meeting  shall  be  adjourned  fourteen 
days,  in  order  that  the  notice  of  such  resolution  may  be 
given  to  every  creditor ;  and  if  at  such  adjourned  meet- 
ing a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  present,  shall  so  resolve,  the  pro- 
ceedings in  bankruptcy  shall  be  suspended,  and  the 
bankrupt's  estate  shall  be  wound  up  and  administered 
in  such  manner  as  such  majority  shall  direct ;  and  the 
bankrupt  having  made  a  fuU  discovery  of  his  estate  shall 
be  entitled  to  apply  for  an  order  of  discharge  (m).  And 
at  the  first  meeting  or  at  any  other  meeting  of  creditors 
Power  to  wind  to  be  called  for  the  purpose,  and  of  which  ten  days' 
deed.  ^  notice  shall  have  been  given  in  the  London  Gazette, 
three-fourths  in  number  and  value  of  the  creditors  pre- 
sent or  represented  at  such  meeting  may  resolve  that  the 


Power  to 
suspend  pro- 
ceedings. 


(i)  Stat  12  &  13  Vict,  c,  106, 
8.  129;  PauU  v.  Beit,  3  B.  &  S. 
587. 

U)  Sect.  168. 

{k)  Sect.  169. 


(0  Sect.  197. 

(m)  Stet  24  &  25  Vict.  c.  184, 
8. 110 ;  JEx  parte  APKemm,  L. 
C,  11  Jut.  N.  S.  880. 
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estate  ought  to  be  wound  up  under  a  deed  of  arrange* 
ment^  composition^  or  otherwise  (n).  And  if  the  court, 
on  due  hearing,  shall  find  that  such  resolution  was  duly 
carried,  and  that  its  terms  are  reasonable  and  calculated 
to  benefit  the  general  body  of  the  creditors  under  the 
estate,  it  shall  confirm  the  same  and  make  order  accord- 
ingly, and  in  such  order  shall  gire  such  directions  as  to 
the  interim  management  of  the  estate  as  it  shall  deem 
expedient  (o).  A  deed  of  arrangement  may  then  be 
signed  by  or  on  behalf  of  three-fourths  in  number  and 
value  of  all  the  creditors  of  the  bankrupt ;  and  if  the 
court  shall  be  satisfied  that  the  deed  has  been  duly 
entered  into  and  executed,  and  that  its  terms  are  reason- 
able and  calculated  to  benefit  the  general  body  of  the 
creditors,  it  may,  by  order,  make  a  declaration  of  the 
complete  execution  of  the  deed,  and  may  direct  the 
same  to  be  registered  with  the  Chief  Registrar,  and  may 
also,  if  it  thinks  fit,  annul  the  bankruptcy ;  and  such 
deed  shall  thereafter  be  as  binding  in  all  respects  on 
any  creditor  who  has  not  executed  the  deed,  as  if  he 
had  executed  it ;  provided  such  deed  be  registered  with 
the  Chief  Kegistrar  in  the  manner  directed  by  the 
order  (p). 

If  the  bankrupt  had  duly  surrendered  and  conformed 
to  the  bankrupt  law,  he  was  formerly  entitled  to  a  certi-  The  certificate. 
ficate  of  conformity,  by  which  he  was  discharged  firom 
all  debts  due  by  him  when  he  became  bankrupt,  and 
firom  all  claims  and  demands  made  proveable  under  the 
bankruptcy  (9).  Formerly  the  certificate  was  required 
to  be  signed  by  a  given  proportion  of  the  creditors  (r) ; 
but,  by  the  Act  of  1849,  the  court  was  constituted  the 
sole  judge  of  any  objections  which  might  be  made  by 

(»)  Stat.  24  &  25  Vict.  c.  134,          (q)  Stat.  12  &  13  Vict  c.  106, 

9.  186.  88.  199,  200. 

(0)  Sect.  186.  (r)  Stat.  6  Geo.  IV.  c.  16,  s.  122, 
(i?)  Sect  187. 
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Order  of  di»- 
charge. 


anj  creditors  against  allowing  the  certificate ;  and  the 
court  might  either  allow  the  same  or  refuse  or  suspend 
the  allowance  thereof,  or  annex  such  conditions  thereto 
as  the  justice  of  the  case  might  require  (*).  The  certi- 
ficates were  by  this  act  divided  into  three  classes.  If 
the  bankruptcy  had  arisen  fi*om  unavoidable  losses  and 
misfortunes,  the  bankrupt  was  entitled  to  a  certificate  of 
the  first  class.  If  the  bankruptcy  had  not  wholly  arisen 
fi-om  unavoidable  losses  and  misfortunes,  he  was  entitled 
to  a  certificate  of  the  second  class.  And  if  the  bank- 
ruptcy had  not  arisen  firom  unavoidable  losses  or  misfor* 
tunes,  he  was  only  entitled  to  a  certificate  of  the  third 
class  (/).  But  all  classification  of  certificates  is  now 
abolished  (tt) ;  and  the  bankrupt,  if  he  has  properly 
conducted  himself,  is  entitled  to  an  order  of  discharge, 
which  will  discharge  him  fix)m  all  debts,  claims  or 
demands,  provable  under  his  bankruptcy  (z\  All  con- 
tracts or  securities  to  induce  any  creditor  to  forbear 
opposition  to  the  order  of  discharge,  or  to  forbear  to 
petition  for  a  rehearing  of  or  to  appeal  against  the  same, 
are  void ;  but  no  such  security,  if  a  negotiable  security, 
shall  be  void  as  against  a  bond  fide  holder  thereof  for 
value  without  notice  of  the  consideration  for  which  it 
was  given  (y ). 


Rights  of  ttn* 

certificated 

baukmpt. 


Until  the  bankrupt  obtains  his  discharge  all  the  real 
and  personal  property  which  may  descend,  revert,  or  be 
devised  or  bequeathed  or  come  to  him,  becomes  vested 
in  his  assignees  (sr).  But  an  uncertificated  bankrupt 
might  maintain  an  action  for  his  personal  labour  per* 
formed  after  the  bankruptcy  (a),  and  he  might  also  sue 

(0  Stat  12  &  18  Vict.  c.  106,  B.  161. 

8.  198.  (y)  Sect.  166. 

(t)  Stat.  12  8t  18  Vict.  c.  106,  («)  Stat  12  &  18  Vict  c.  106, 

sched.  Z.  B8.  141,  142. 

(m)  Stat  24  &  26  Vict.  c.  134,  (a)  Silk  v.  Oshom,  I  Esp.  R. 

8.  167.  140. 

(x)  SUt.  24  &  25  Vict  c.  134, 
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in  respect  of  contracts  made  with  himself^  and  also  in 
respect  of  any  after-acquired  property,  if  the  assignees 
or  creditors  did  not  interfere  (J).  The  court,  however, 
is  now  empowered  in  certain  cases  of  misconduct,  either 
to  refuse  or  suspend  the  order  of  discharge,  or  to  grant 
the  same  subject  to  any  conditions  touching  any  salary, 
pay,  emoluments,  profits,  wages,  earnings  or  income, 
which  may  afi;erwards  become  due  to  the  bankrupt,  and 
touching  his  afler-acquired  property  (c). 

AU  the  proceedings  in  bankruptcy  are  entered  of  Entiy  of  pro- 
record  in  the  Court  of  Bankruptcy  (rf) ;  and  every  pro-  recordf*  ^ 
ceeding  or  order  in  bankruptcy  appearing  to  be  sealed 
with  the  seal  of  any  court  having  Jurisdiction  in  bank- 
ruptcy, or  any  writing  purporting  to  be  a  copy  of  any 
such  document,  and  purporting  to  be  so  sealed,  is  at  all 
times,  and  on  behalf  of  all  persons,  to  be  admitted  into 
all  courts  whatever  as  evidence  of  such  documents 
respectively,  and  of  such  proceedings  and  orders  having 
respectively  taken  place  or  been  made,  and  to  be  deemed 
respectively  records  of  such  court,  without  any  further 
proof  thereof  (e).  And  all  courts,  judges,  justices  and 
other  officers  are  bound  to  take  judicial  notice  of  the 
signature  of  any  commissioner  or  registrar  of  the  courts 
and  of  the  seal  of  the  courts,  subscribed  or  attached  to 
any  judicial  or  official  proceeding  or  document,  to  be 
made  or  signed  under  the  provisions  of  the  bankrupt 
acts(/). 

(h)  Wehh  V.  Ibx,  7  T.  Rep.  (i)  Stat  12  &  18  Vict  c.  106, 

891 ;  Drayton  t.  Ikile,  2  Bam.  &  s.  6. 

Cress.  298 ;  Orofton  v.  Poole,  1  (er)  Stat.  24  &  25  Vict  c.  184, 

Bam.  &  Adol.  668.  a.  208. 

(o)  Stat  24  &  26  Vict  c.  184,  (/)  Sect.  204. 

B.  169. 
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CHAPTER  V. 

OF  BANKRUPTCY  OF  NON-TRADERS. 

Before  the  Bankruptcj  Act^  1861^  a  person  not  in 
trade  could  not  be  made  a  bankrupt.  He  might,  how- 
ever, have  become  insolvent.  Insolvency,  strictly  speak- 
ing, means  a  general  inability  to  meet  pecuniary  en- 
gagements (a).  But  the  term  was  very  commonly  and 
conveniently  applied  to  the  means  of  getting  lid  of  such 
engagements  afforded  by  certain  acts  of  parliament 
passed  for  the  relief  of  insolvent  debtors. 

Stot.  1  &  2  The  principal  act  for  the  relief  of  insolvent  debtors  in 

Vict  c  no.  England  was  the  statute  1  &  2  Vict.  c.  110,  the  former 
sections  of  which  are,  however,  occupied  in  abolishing 
arrest  on  mesne  process  in  civil  actions,  and  in  extend- 
ing the  remedies  of  judgment  creditors  against  the  pro- 
perty of  their  debtors.  So  far  as  the  act  related  to 
insolvent  debtors,  it  was  for  the  most  part  a  reprint, 
with  some  important  additions,  of  a  previous  statute  for 
the  same  purpose  (ft),  by  which  the  laws  then  existing 
BiBcharpe  On  the  subject  were  amended  and  consolidated.  The 
mpnaon.  j.^\[q{  afforded  to  the  debtor  was  his  discharge  from 
prison ;  and  the  act  accordingly  only  applied  to  persons 
in  actual  custody  within  the  walls  of  a  prison  in  England. 
Any  such  person  in  custody  upon  any  process  whatso« 
ever,  for  or  by  reason  of  any  debt,  damages,  costs,  sum 
or  sums  of  money,  or  in  consequence  of  contempt  of  any 
court  whatsoever  for  non-payment  of  money  or  costs, 
taxed  or  untaxed,  might  at  any  time  within  the  space 

(a)  Biddlecomhe  t.  Bond,  4      tinned  and  amended  by  stat  11 
Adol.  &  Ell.  882.  Geo.  IV.  &  1  Will.  IV,  c.  38* 

(b)  Stat.  7  Geo.  IV.  c.  57,  con- 
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of  foiirteen  days  next  after  the  commencement  of  Ids 
actual  cnstody^  or  afterwards  bj  permission  of  the 
court,  Apply  hy  petition  to  the  Court  for  the  Kelief  of 
Insolvent  Debtors  for  his  discharge  from  such  custody^ 
according  to  the  provisions  of  the  act  (c).  In  the 
country  the  petition  was  referred  for  hearing  to  the 
County  Court  of  the  district  within  which  the  insolvent 
was  in  custody  (d).  The  insolvent  himself  was  formerly 
the  only  person  who  could  put  the  machinery  of  the  act 
in  motion ;  but  afterwards  the  creditor  at  whose  suit  the 
prisoner  was  committed  to  prison  or  charged  in  execu- 
tion might,  if  not  satisfied  within  twenty-one  days  next 
after  such  prisoner  should  have  been  so  committed  or 
charged  in  execution,  himself  petition  the  court  for  his 
share  of  the  relief  («),  which  consisted  in  the  real  and 
personal  estate  and  effects  of  the  prisoner  being  vested 
in  the  provisional  assignee  of  the  court  for  the  benefit  of 
his  creditors. 

On  the  filing  of  the  petition  either  of  the  debtor  or  of  Vestbig  order, 
the  creditor,  a  vesting  order,  as  it  was  termed,  was  made 
by  the  court.  By  this  order  all  the  real  and  personal 
estate  and  effects  of  the  prisoner,  both  within  this  realm 
and  abroad  (except  his  wearing  apparel,  bedding  and 
other  such  necessaries  of  himself  and  his  family,  and 
his  working  tools  and  implements,  not  exceeding  in  the 
whole  the  value  of  twenty  pounds),  and  aU  the  future 
estate  to  which  he  might  become  entitled  until  his  final 
discharge,  were  vested  in  the  provisional  assignee  for 
the  time  being  of  the  estates  a^d  effects  of  insolvent 
debtors  in  England  (/).    The  court  might  subsequently  Atfigneei. 

(c)  Stat  1  &  2  Vict.  c.  110,  s.  prisoner  to  file  a  schedule  of  hia 

36.  property  ;  ffoUis  v.  Bryant ,  12 

(i)  Stat.  10  &  11  Vict.  c.  102,  Sim.  492,  601. 

8.  10.  (/)  Stat  1  &  2  Vict  c.  110, 

(0)  Sect  36.    In  this  case,  how-  8.  87 ;  Ibrd  t.  DdbbSj  6  Man.  & 

ever,  the  Insolvent  Court  had  no  Gr.  309. 
adequate  means  of  compelling  the 
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have  appointed  any  proper  person  or  persons  to  be 
assignees  of  such  estate  and  effects^  in  whom  the  same 
accordingly  vested  on  the  acceptance  of  the  appoint- 
ment being  signified  by  him  or  them  to  the  court  (^). 
The  estate  and  effects  of  the  prisoner  were  then  sold  and 
converted  into  money  by  the  assignees  in  the  manner 
directed  by  the  act  (A).  And  the  court  had  power  to 
order  that  any  property  of  the  prisoner  might  be  mort- 
gaged, instead  of  being  sold,  if  it  shotdd  appear  to 
the  court  that  his  debts  could  be  discharged  by  such 
Beneficed  means  (t).  K  the  insolvent  were  a  beneficed  dergy- 
c  ergyiDAih  man,  the  assignees  might  have  obtained  a  sequestration 
of  the  profits  of  the  benefice  for  the  payment  of  his 
debts  (A).  And  if  the  insolvent  were  or  had  been  an 
Officer.  officer  imder  government,  or  in  the  service  of  the  East 

India  Company,  a  portion  of  his  pay,  hatf-^pay,  salary, 
emoluments  or  pension  might,  with  the  written  consent 
of  the  chief  officer  of  the  department  to  which  he  be- 
longed or  had  belonged,  be  ordered  to  be  paid  to  the 
assignees  (/).  The  produce  of  the  insolvent's  estate  was 
then  divided  by  the  assignees  rateably  amongst  the  ere- 
Volmitaiypie-  ditors  (m).  And  if  any  prisoner  should  before  or  after 
erence.  j^j^  imprisonment,  being  in  insolvent  circumstances,  have 

voluntarily  conveyed,  chai^d  or  made  over  any  of  his 
estate  to  or  in  trust  for  any  creditor  or  creditors,  eveiy 
such  transaction  was  declared  to  be  fiiaudulent  and  void 
as  against  the  assignees,  if  made  within  three  months 
before  the  commencement  of  the  party's  imprisonment, 
or  with  the  view  or  intention  on  his  part  of  petitioning 
the  court  for  his  discharge  under  the  act  (»). 

O)  Stat.  1  &  2  Vict,  c,  110,  (0  Stat  1  &  2  Vict  c.  110, 

8.  45.  s.  66. 

(A)  Sect  47.    See   Wright  v.  (w)  Sect  62. 

Maundy,  4  Bcav.  612.  («)  Stat  1  &  2  Vict  c.  110, 

(i)  Sect  48.  8.  69.    See  HarrU  v.  Lloyd^  6 

(Jk)  Sect.  66.    See  stat.  12  &  13  Beav.  426;  Ja^kion  v.  Tkompton, 

Vict  c.  67.  2  Q.  B.  887;  3  Man.  &  Gr.  621. 
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Within  fourteen  days  next  after  the  making  of  the  The  schedule. 
vesting  order,  or  within  such  fiirther  time  as  the  court 
thought  reasonable,  a  schedule  was  required  to  be  de- 
livered into  the  court,  signed  by  the  prisoner,  containing 
a  full  description  of  his  name,  trade  or  profession,  place 
of  abode,  debts  and  property  of  every  description  (o). 
Immediately  after  the  filing  of  this  schedule,  a  time  and 
place  were  appointed  by  the  court  for  the  prisoner  to  be 
l»rought  up  to  be  dealt  with  according  to  the  act  (  p),  of 
which  due  notice  was  given  to  the  creditors  (9).  His 
schedule  was  then  examined  into  on  oath  by  the  court ; 
and  any  creditor  might  oppose  his  discharge,  and  for 
that  purpose  might  put  such  questions  to  the  prisoner 
and  examine  such  witnesses  as  the  court  thought  fit  (r). 
Aft^r  such  examination  the  court  was  then  empowered, 
upon  the  prisoner  swearing  to  the  truth  of  his  schedule^ 
and  executing  the  warrant  of  attorney  to  be  mentioned 
afterwards,  to  adjudge  that  such  prisoner  should  be  dis- 
chained  from  custody,  and  entitled  to  the  benefit  of  the  Discharge 
act  as  to  the  several  debts  and  sums  of  money  mentioned  ™  custody. 
in  the  schedule,  due  or  claimed  to  be  due,  at  the  time 
of  making  the  vesting  order,  from  the  prisoner  to  the 
persons  named  in  his  schedule,  or  for  which  such  persons 
should  have  given  him  credit  before  the  time  of  making 
such  vesting  order,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  aU  other  persons,  not  known  to 
the  prisoner  at  the  time  of  the  adjudication,  who  might 
have  been  indorsees  or  holders  of  any  negotiable  security 
set  forth  in  the  schedule  («).  The  discharge  might  have 
been,  in  the  discretion  of  the  court,  either  immediate, 
or  might  have  been  postponed  for  six  months  (^),  and  in 
certain  cases  of  flagrant  misconduct  it  might  have  been 
postponed  for  any  period  not  exceeding  three  years  (ti). 

(o)  Stat.  1  &  2  Vict  110,  s.  69.  («)  Sect  76;  Leonard  v.  Bak^, 

ip)  Sect  70.  16  Mee.  &  Wels.  202. 

{q)  Sect.  71.  (t)  Sect  76. 

(r)  Sect  72.  (»*)  Sects.  77,  78. 
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^fectof  dis- 


Warrant  of 
attorney  ex- 
ecuted bj  pri- 
soner. 


The  insolyent  being  thug  discharged  was  free  from 
any  future  imprisonment,  and  his  property  was  also  free 
from  execution  at  the  suit  of  his  creditors,  for  the  debts 
mentioned  in  the  schedule  (x).  And  the  costs  of  actions 
and  suits  (y),  and  the  claims  of  annuity  creditors  (z\ 
might  hare  been  comprised  in  such  discharge.  The 
discharge,  however,  was  not,  like  that  of  bankruptcy, 
final  and  complete;  for  before  any  adjudication  was 
made,  the  prisoner  was  required  to  execute  a  warrant 
of  attorney,  authorizing  the  entering  up  of  a  judgment 
against  him  in  one  of  the  superior  courts  at  Westminster, 
in  the  name  of  the  assignee  or  assignees,  for  the  amount 
of  the  prisoner's  unsatisfied  debts  as  stated  in  the 
schedule.  And  if  at  any  time  it  should  have  appeared 
to  the  satisfaction  of  the  court  that  the  prisoner  was  of 
ability  to  pay  such  debts,  or  any  part  thereof,  or  that 
he  was  dead  leaving  assets  for  that  purpose,  the  court 
might  have  permitted  execution  to  be  taken  out  upon 
the  judgment  for  such  sum  as  it  might  have  ordered, 
such  sum  to  be  distributed  rateably  among  the  ere* 
ditors  (a). 


Inaolyency 
under  Btat 
6  &  6  Vicst. 
cll6. 


Under  certain  circumstances,  an  insolvent  might,  by 
other  acts  of  parliament,  have  obtained  as  complete 
a  discharge  from  his  debts  as  if  he  had  become  bank- 
rupt (ft).  The  acts,  however,  only  applied  to  such  per- 
sons as  had  become  indebted  without  any  fraud,  or  gross 
or  culpable  negligence.  Accordingly,  no  person  was 
allowed  to  take  the  benefit  of  such  acts  if  his  debts  had 
been  contracted  by  any  manner  of  fraud  or  breach  of 
trust,  or  any  prosecution  whereby  he  had  been  convicted 
of  any  ofience,  or  without  having,  at  the  time  of  be- 


(a?)  Stat  1  &  2  Vict.  c.  110,  ss. 
90,  91. 

(y)  Sect  79. 

(z)  Sect  80.  See  Bennett  v. 
Burton,  12  Ad.  &  Kll.  657. 


{a)  Sect  87.  See  also  sects.  88 
and  89.  Sec  iTawJt^s  v.  HalUweU, 
2  Sma.  &  Giff.  498. 

ih)  Stat«.5&6Victc.ll6;7& 
8  Vict  c.  96;  10  &  11  Vict  c.  102. 
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comisg  indebted^  a  reasonable  or  probable  expectation 
of  being  able  to  pay  the  debts ;  or  if  such  debts  were 
contracted  by  reason  of  any  judgment  in  any  proceed- 
ing for  breach  of  the  revenue  laws ;  or  in  any  action  for 
breach  of  promise  of  marriage,  seduction,  criminal  con- 
versation, libel,  slander,  assault,  battery,  malicious 
arrest,  malicious  suing  out  of  a  fiat  in  bankruptcy,  or 
malicious  trespass  (c).  With  these  exceptions,  any  per- 
son indebted,  not  being  a  trader  within  the  bankrupt 
laws,  or  being  such  trader,  but  owing  debts  amounting 
in  the  whole  to  less  than  300/.,  might,  whether  he  should 
have  already  been  in  prison  or  not  {d),  have  applied  for 
the  protection  of  his  person  from  process,  on  making  a 
full  disclosure  and  surrender  of  all  his  estate  and  effects 
for  the  payment  of  his  debts.  The  application  was  made 
to  the  Court  for  the  Relief  of  Insolvent  Debtors  (e). 
But  if  the  petitioner  should  not  have  resided  for  the  last 
six  calendar  months  within  twenty  miles  of  London,  but 
should  have  resided  for  that  time  within  the  district  of 
a  County  Court,  application  must  then  have  been  made 
to  such  County  Court  ( / ).  The  whole  estate  and 
effects  of  the  insolvent  were  then  vested  in  the  provi- 
sional assignee  of  the  Insolvent  Court,  or  in  the  clerk 
of  the  County  Court,  as  the  case  might  be,  for  the 
benefit  of  all  the  creditors  rateably  (g).  But  the  wear- 
ing apparel,  &c.,  of  the  petitioner  and  his  family,  not 
exceeding  the  value  of  20/.,  might  have  been  excepted, 
as  in  the  other  Insolvent  Act,  provided  such  excepted 
articles,  and  the  values  thereof,  were  fiiUy  and  truly 
described  (A).  With  the  exception  of  the  warrant  of 
attorney  given  by  the  prisoner  under  the  other  Insolvent 
Act,  the  provisions  of  these  acts  were  generally  similar 

(0)  Stat  6  8c  e  Vict.  c.  116,  s.  88.  6,  8. 

4 ;  7  &  8  Vict  c.  96,  8.  24.  (/)  Ibid.  8.  6. 

id)  Stat  7  &  8  Vict  c  96, 8. 6;  (})  Stats.  5  &  6  Vict  c.  116,  8. 

10  &  11  Vict.  c.  102,  a.  7.  7;  10  &  11  Vict  c.  102,  s.  6. 

(0  Stot  10  &  11  Vict  c  102,  (A}  Stot  7  &  8  Vict  c.  96, 8. 9. 
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Stat.  48  Geo.  8, 
c.  123. 


to  those  of  tliat  act.  The  filing  of  every  petition  under 
these  acts  was  required  to  be  registered  in  the  registry 
for  judgments  of  the  County  Courts  (i). 

In  the  reign  of  Geo.  III.  an  act  was  pasded  for  the 
discharge  of  debtors  in  execution  upon  any  judgment 
for  any  debt  or  damages  not  exceeding  20L,  exclusive 
of  costs  (A).  But;  as  it  is  now  provided  that  no  person 
shall  be  taken  or  charged  in  execution  upon  any  judg^ 
ment  in  any  action  for  the  recovery  of  any  debt^  wherein 
the  sum  recovered  shall  not  exceed  20/.^  exclusive  of 
costs  (l)y  this  act  may  now  be  considered  as  almost  ob- 
solete. 


The  Bank- 
ruptcy Act, 
1861. 


Acts  of  bank- 
ruptcy. 


Since  the  Bankruptcy  Act,  1861  (m),  a  complete 
change  has  been  made  in  the  law  with  respect  to  the 
insolvency  of  persons  not  in  trade.  That  act  repeals 
all  the  above-mentioned  acts  for  the  relief  of  insolvent 
debtors^  and  abolishes  the  court  for  their  relief  (n).  All 
persons  whether  traders  or  not  are  now  subject  to  the 
bankrupt  law(o);  but  no  person  is  to  be  adjudged  a 
bankrupt;  except  in  respect  of  some  one  of  the  acts  of 
bankruptcy  described  in  the  act  as  applicable  to  a  non- 
trader  (p). 

The  following  acts  committed  by  non-traders  are  acts 
of  bankruptcy.  If  any  person^  not  being  a  trader^  shall, 
with  intent  to  defeat  or  delay  his  creditors,  depart  this 
realm,  or  being  out  of  this  realm  shall  with  such  intent 
remain  abroad,  or  shall  with  such  intent  make  any 
fraudulent  conveyance,  gift,  delivery  or  transfer  of  his 
real  or  personal  estate,  or  any  part  thereof  respectively, 

(i)  Stat.  17  &  18  Vict.  c.  16,  s.      67. 


2.    See  ante,  p.  102. 

(A)  Stat.  48  Geo.  IH  c.  128. 
See  Iblion  y.  Dykes,  1  Phillips, 
439. 

(0  Stat  7  &  8  Vict  c.  96,  s. 


(m)  Stat.  24  &  25  Vict  c.  184. 
(»)  Sects.  19-27. 
lo)  Sect  69. 
ip)  Ibid. 
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such  person  Bhall  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy :  Provided  always,  that  before  any 
adjudication  in  bankruptcy  shall  be  made  against  the 
debtor,  under  this  section,  the  following  rules  shall  be 
observed: — 

1.  A  copy  of  the  petition  for  adjudication  shall  be 

served  personally  on  the  debtor,  either  within 
the  jurisdiction,  or  in  such  place  or  country,  or 
within  such  limits  abroad,  as  the  court  shall, 
upon  application  for  that  purpose,  direct : 

2.  Such  copy  petition  shall  have  endorsed  thereon  a 

memorandum,  in  a  form  settled  by  a  general 
order,  specifying  the  time  within  which  the 
debtor  is  to  appear  on  such  petition ;  and  such 
time  shall,  when  the  service  is  to  be  made 
abroad,  be  the  time  which  the  court  shall  think 
reasonable,  having  regard  to  the  place  or  country 
where  the  service  is  to  be  made : 

3.  In  no  case  shall  the  time  for  appearance  be  less 

than  thirty  days  after  service : 

4.  If  such  personal  service  has  not  been  effected,  the 

court  must  be  satisfied  that  every  reasonable 
effort  was  made  to  effect  the  same,  and  that  the 
attempts  to  serve  such  petition  came  to  the 
knowledge  of  the  debtor  and  were  defeated  by 
his  conduct : 

5.  If  at  the  expiration  of  the  time  limited  for  appear- 

ance the  court  shall,  on  the  hearing  of  such 
petition,  be  satisfied  that  an  act  of  bankruptcy 
has  been  committed  within  the  meaning  of  this 
section,  it  may  -adjudge  such  debtor  to  be  a 
bankrupt. 

It  is  also  an  act  of  bankruptcy  for  a  non-trader  to  lie  Lying  in 
in  prison  for  debt  for  two  calendar  months,  fourteen  P"*^^ 
days  only  being  suflScient  for  a  trader  (y).     Escape  out  Escape. 

(<?)  Stat  24  &  25  Vict.  c.  134,  s.  71;  anteyi^,  129. 
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DeclantioD  of 
inaolrency. 

iDSolvency  in 
the  colonies. 
Judgment 
debtor  som- 
mona 


of  custody  for  debt  is  also  an  act  of  bankniptcy  (r).  A 
declaration  of  insolvency  is  also  an  act  of  bankruptcy 
whether  the  insolvent  be  a  trader  or  not  («)•  And  so  is 
his  insolvency  or  bankruptcy  in  any  of  the  colonies  {t\ 
A  non-trader  may  also  commit  an  act  of  bankruptcy  by 
non-payment  of  a  judgment  debtor  summons ;  but  one 
calendar  month  must  elapse  from  the  signing  of  judg- 
ment,  instead  of  a  week  only  as  in  the  case  of  a  trader  (u). 
And  in  the  case  of  any  order  of  equity,  bankruptcy,  in- 
solvency or  lunacy,  for  payment  of  money,  two  calendar 
months  are  allowed  to  a  non-trader  after  service  on  him 
of  the  peremptory  order,  instead  of  seven  days  as  in  the 
case  of  a  trader  (x).  The  debt  of  the  petitioning  cre- 
ditor must  have  been  contracted  after  the  passing  of  the 
flct(y). 


Panper  and 
lunatic  pri- 
soners. 


Pay,  half-pajr, 
&c. 


"  The  Bankruptcy  Act,  1861,"  contains  provisions  for 
the  discharge  from  prison  of  pauper  and  lunatic  prisoners 
for  debt.  These  provisions  apply  both  to  traders  and 
non-traders  (2r).  This  act  also  contains  provisions  for 
the  payment  of  a  portion  of  the  pay,  half-pay,  salary, 
emolument  or  pension  of  any  bankrupt  to  his  assignees 
if  sanctioned  by  the  chief  officer  of  the  department  to 
which  he  may  belong  or  may  have  belonged  (a);  also 
Seqnestntion.  for  the  sequestration  of  the  profits  of  the  benefice  of  any 
bankrupt  who  is  a  beneficed  clergyman  (&). 


After  the  adjudication  of  bankruptcy  has  taken  place, 
the  proceedings  are  now  the  same,  whether  the  bank- 
rupt may  have  been  a  trader  or  not. 


(r)  Ante,  p.  129. 

(0  Stat.  24  &  25  Viet.  c.  184, 
S.72. 

(t)  Sect  75;  anU,  p.  181. 

(«)  Sect.  76;  ante,  p.  181. 

(a?)  Sect  77;  ante,  p.  182. 

(y)  JSx  parte  Harding,  L.  C, 
10  Jar.  N.  S.  412. 


(«)  Sects.  98—107 ;  Bramwell 
T.  Eglinton,  Q.  B.  10  Jor.  N.  8. 
588. 

(a)  Stat  24  ft  25  Vict  c.  184, 
8.184. 

(b)  Sect  185;  Bopkin*  r. 
Clarke,  4  Best  &  Smith,  886^ 
affirmed  5  B.  &  S.  758. 
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CHAPTER  VI. 

OF     INBUBANCE. 

Having  now  considered,  though  very  briefly,  the  subject 
of  debts  generally,  there  remain  certain  debts,  payable  on 
contingencies,  which  deserve  a  separate  notice,  namely, 
debts  arising  under  contracts  to  insure,  effected  by  poli- 
cies of  insurance.     A  policy  of  insurance,  or  assurance,  PoUcj  of  in- 
is  the  name  given  to  an  instrument  by  which  a  contract  8a»»<»- 
to  insure  is  entered  into ;  and  a  contract  to  insurejflLa  ^ ^'i^'^y^  ^^^ 
contract  either  to  indemnify  aprainat  a  loss  whinh  may a^^h^!!X^^ ^'^ 
arise  on  the  happening  of  some  events  or  to  pay,  on  flia.  '^t-*'W«.»»-*>5r- 
^»f  p^'-ring  ^f  ft^"^*"  eventj  a  sum  of  money  to  the  person     '^•<^*^:;^''>*»^  - 
insaifidt^  The  most  usual  kinds  of  insurance  are,  in- 
surance ofjisff,  insurance  against  loss  bv   ^rg.  and 
insurance  of  jAjpg^and  their  cargoes  against  the  perils 
of  the  seas. 

And  first,  as  to  life  insurance.     The  advantages  of  laie  insoranoe. 
life  insurance  are  now  so  well  known,  that  there  is  no 
occasion  to  dilate  upon  them.     By  payment  of  a  small 
annual  premium  during  the  life  insured,  a  sum  of  money 
may  be  secured  at  his  decease,  applicable  to  the  pay- 
ment of  his  debts,  for  a  provision  for  his  &mily,  or  any 
other  purposes.    But  as  the  insurance  of  lives  and  other 
events,  in  which  the  person  insured  has  no  interest,  is 
often  nothing  more  than  a  mischievous  kind  of  gaming, 
it  is  enacted,  by  an  act  of  the  14th  of  George  III., 
that  no  insurance  shall  be  made  on  the  life  of  anj- Jnsanuices  on 
person^  or  on  any  other  event  whatsoever,  wherein  the  ^^-^  ^^^ 
person  for  whose  use  and  benefit,  or  on  whose  account  no  interest 
""such  policy  shall  be  made,  shall  have  no  interest,  or  by    ^^ 

^  W.P.P.  M 
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way   of  Joining  or  wagering;   and  that  ever^  bqcIi. 

assurance  Bhall  h^  gyj]  OT  YQJJLt  fr^  ^^^  intpnta  Riifl  pnr- 
poses  whatsoever  la) ;  ^d  that  it  shall  not  be  lawfiiLto 
inake  any  policy  on  the  life  of  any  person^.or  other 
event,  without  inserting  in  the  policy  the  person's  name 
interested  therein,  or  for  whose  use  or  benefit,  or  on 
whose  account,  such  policy  is  made  (6) ;  mdjbatJiLiJl-^ 
cases  where  thoJuosuigd  }utth  an  interest  in  such  life  or_ 
event,  no  greater  sum  shall  be  recovered  or  received^ 
from  the  insurer  tlum  the  amount  or  value  of  the  .«^ 
interest  of  the  insured  in  such  life  or  other  event  (c). 
But  this  act  does  not  extend  to  insurances  lond  J^ 
loade  on  ships,  goods  or  mercEandizes  {d)j  with  respect 
to  which  provisions  have  been  made  by  another  act  oT 
parliament  (e).  Every  person  is  considered  to  have  a 
sufficient  interest  in  the  duration  of  his  own  life  to  sus- 
tain his  own  insurance  of  it ;  but  if  he  should  afterwards 
put  an  end  to  his  life,  or  die  by  the  sentence  of  the  law, 
the  insurance  will  be  void  in  the  hands  of  his  executors; 
and  no  provision  to  the  contrary  contained  in  the  policy 
of  insurance  will  be  of  any  avail  (/)•  The  assignee  of  a 
person  who  has  insured  his  own  life  is  not  required  by 
the  above-mentioned  statute  to  have  any  interest  in  the 
life  of  such  person,  for  the  statute  makes  no  mention  of 
A  creditor  has  the  assignment  of  policies  {g).     A  creditor  has  an  in- 


A  person  maj 
insure  hia  own 
life. 


Tnte^tln  tiie    durable  interest  in  thd  life  of  his  debtor  to  the  extent  of 
life  of  hia         his  debt ;  but  if  the  debt  should  be  discharged  from  any 
other  source,  it  was  formerly  held  that  the  policy  would 


debtor. 


(a)  Stat.  14  Geo.  HL  c.  48, 
B.  1 ;  Shilling  r.Aoeidental  Death 
Insurance  Company ,  2  H.  &  N. 
42 ;  ffebdon  T.  We^,  8  Best  & 
Smith,  579. 

(»)  Sect.  2;  Hodson  t.  Ob- 
server  lAfe  Auuranoe  Society ^  8 
E.  &  B.  40. 

(o)  Sect  8. 

(d)  Sect  4. 


ie)  Stat  19  Gea  IL  c.  87, 
amended  by  stat  27  &  28  Vict 
c.  66,  B.  1. 

(/)  AmMobU  Assurance  So- 
ciety y.  BoUand,  4  BUgh,  N.  S. 
194,  reyersing  BoUand  t.  Disney ^ 
8  Ruas. 851;  see  difty,  Schwabe, 
8  C.  B.  487. 

(g)  Ashley  v.  Ashley,  8  Sim. 
149. 
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thencefortJi  be  void  for  want  of  interest  (A).     This  strict 
law  was  not  however  usuallj  taken  advantage  of  by 
the  assurance  offices^  who  generally  paid  the  sums  in- 
sured without  any  inquiiy  as  to  the  extent  of  the 
interest  of  the  party  insured  in  the  life  on  which  the 
insurance  had  been  effected  (t).    And  by  recent  de- 
cisions (k)y  the  doctrine  that  a  contract  for  life  assurance 
is  a  contract  for  indemnity  only  has  been  overruled ;  so 
that  if  the  person  insuring  has  an  insurable  interest  at 
the  time  of  effecting  the  policy,  the  subsequent  loss  of 
such  interest  will  not  render  the  policy  void.     An  in-  Trustee, 
terest  as  trustee  is  sufficient  to  support  a  life  insurance  (/). 
But  a  father  has  not  such  an  interest  in  the  life  of  his  Father  and 
son  as  to  warrant  an  insurance  of  it  for  his  own  ^^ 
benefit  (m)«    By  recent  statutes  {n\  policies  of  life  in- 
surance are  subject  to  stamp  duties  according  to  the    '^^^.  ^^.  ^ 
table  in  the  note  (o).  /^    v^^ .  ^ ^ , 

Insuronoe  against  fire  is  a  contract  to  indemnify  Fireinsanmce. 
against  loss  by  fire^  and  is  usually  renewed  firom  year  to 

(A)  Ood$allY.Boldero,9'Esai,         (t)  Hdiwell    t.    Angergtein, 

72  ;    S.   C.  2  Smith's   Leading  Peake,  N.  P.  Cases,  151 ;  ColUU 

Cases,  157.  ▼.  Morriton,  9  Hare,  162, 176. 

(i)  Lloyd  &  Goold,  Cas.  Temp.  (m)  Ealford  t.  JTyflMr^lOBariL 

Sngden,  291.  &  Cress.  724. 

(A)  IkUhy  T.  India  ^  London         {n)  Stats.  16  &  17  Vict,  cc  59, 

J^fe  Asturanee  Company,  15  C.  68,  ss.  10,  11 ;  28  &  24  Vict  c. 

B.  866;  S.  C.  18  Jnr.  1024;  Ltm  111,  s.  10 ;  28  &  29  Vict  c.  96, 

T.  London  Inditputable  lAfo  Po-  a.  15. 

lioy  Company,  1  Kay  &  John.  228. 

#.    d. 
(p)  Where  the  smn  insiued  does  not  exceed  £25.    ..08 
Exceeding  £25,  and  not  exceeding  £500,  then  for 

eveiy  £50  and  any  fractional  part  of  £50      ..06 
Exceeding  £500  and  not  exceeding  £1,000,  then  for 

every  £100  and  any  fractional  part  dt  £100  ..10 
Exceeding  £1,000,  then  for  every  £1,000  and  any 

fractional  part  of  £1,000 10    0 

The  stamp  on  policies  for  accidental  death  or  per- 
sonal injnry  is  regolatod  by  stat  28  &  29  Vict 
c.  96,  SB.  10—15. 

m2 
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year  on  payment  of  a  premium.  The  person  who  eflfects 
such  an  insurance  must  have  an  interest  in  the  property 
insured,  and  he  cannot  recover  beyond  the  extent  of  his 
interest ;  neither  can  he  assign  his  policy  without  thfi 
consent  of  the  insurers  (p).  When  the  building  insured 
IS  situate  within  the  limits  of  the  Metropolitan  Building 
Acts,  any  person  interested  may  ^procure  tihe  insurance 
money,  in  case  of  fire,  to  be  laid  out  in  repairs  or  re- 
building iq).  A  covenant  to  insure  any  building  within 
such  limits  is  tEerelbre  tantamount  to  a  covenant  to  . 
repair  to  the  extent  of  such  insurance^  and  if  entered 
into  by  a  lessee  in  his  lease,  will  run  with  the  land,  so 
as  to  be  binding  on  the  assignee  of  the  lease  (r).  And 
it  is  now  decided  that,  according  to  the  true  construc- 
tion of  the  act  of  Geo.  III.  relating  to  this  subiect^the 
lawjs  the^  same  even  if  the  building  be  situate  beyond 
"tLe  above-mentioned  limits  (5).  A  recent  enactment 
empowers  a  Court  of  "Equity  to  relieve  against  a  for- 
'feiture  for  breach  of  a  covenant  or  condition  to  insure 
against  fire,  when  no  loss  or  damage  by  fire  has  hap- 
pened, and  the  breach  has,  in  the  opinion  of  the  court, 
been  committed  through  accident  or  mistake,  or  other- 
wise without  firaud  or  gross  negligence,  and  there  is  an 
insurance  on  foot  at  the  time  of  the  application  to  the 
court  in  conformity  with  the  covenant  to  insure  (<).  jut 
the  same_  person  is  not  to  be  relieved  more  than  once^ 
or  where  a  forfeiture  has  been  already  waived  out  of 

Lessor  to  haye  court  (u).     It  is  also  provided  that  the  person  entitled 

benefit  of  in-      '— ^ 

formal  insa- 

ranoe.  Cp)  Lynch  t.  Dahell,  4  Bro. 

Pari  Cas.  431 ;  Saddlers'  Omr 

pany  r.  Badcoek^  2  Atk.  554. 
(q)  Stat  14  Geo.  HI.  c.  78, 

8.  83.    This  section  is  not  repealed 

by  Stat  18  &  19  Vict  c.  122,  s. 

109. 
(r)  Vernon  T.Smith, 5 Bum,  8c 

Aid.  1 ;  see  Principles  of  the  Law 

of  Beal  Property,  816,  2nd  ed. ; 


New  enact- 
ment 

Relief  against 
forfeiture. 


1 


826,  8rd  ed. ;  881,  4th  ed. ;  842, 
5th  ed.;  859,6th  ed.;  867, 7th  ed. 

(«)  See  4  Jnr.  N.  S.  pt.  2,  p. 
182;  Simpson  t.  Scottish  Union, 
Jfc,  V.  C.  W.,  11  W.  B.  459  ;  1 
Hem.  &  Mill.  618;  Be  Barker,  L. 
C,  10  Jnr.  N.  S.  1086. 

(t)  Stot  22  &  28  Yict  c  85, 
B.7;  Page  Y,  Bennett,  2  Qift.  117. 

(u)  Sect  6. 
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to  tihe  benefit  of  a  covenant  on  the  part  of  the  lessee  or 
mortgagor  to  insure  against  fire  shall,  on  loss  or  damage 
by  fire  happening,  have  the  same  advantage  fi*om  any 
then  subsisting  insurance  of  the  premises,  effected  by 
the  lessee  or  mortgagor,  or  by  any  person  claiming 
imder  him,  but  not  effected  in  conformity  with  the  cove- 
nant, as  he  would  have  fix)m  an  insurance  effected  in  . 
conformity  with  the  covenant  (x).     There  is  a  further  Fioteetion  of 

(enactment,  which  will  be  very  beneficial  to  the  pur-  P"^* 
chasers  of  leasehold  property,  namely,  that  where,  on  a 
bond  fide  purchase  of  such  property,  thejgurchaser  is 


furnished  with  a  receipt  for  the  last  payment  of  rent" 
accrued  due  before  the  completion  of  the  purchase,  and 
an  insurance  is  subsisting  in  conformity  with  tlie  lessee's, 
covenant  to  insure,  the  purchaser  shall  not  be  liable  ibr, 
any  breach  of  such  covenant^  committed  %t  any  time 
iSefore  the  completion  ^f  the  purchase^  of  which  he  had 

not  notice  before  ^uch  completion  (y), 

^ . .       . 

The  insurance  of  ships  and  their  cargoes  from  the  Inranuice  of 
perils  of  the  sea  is  a  matter  belonging  rather  to  mer-  P** 
cantile  law  than  to  the  department  of  conveyancing. 
In  this  kind  of  insurance,  as  well  as  in  the  others,  an 
interest  in  the  property  insured  must  generally  belong 
to  the  party  effecting  the  insurance,  if  the  ship  be  a 
British  vessel,  or  the  goods  be  laden  on  board  any  such 
vessel  (jzr).  Full  information  on  this  subject  will  be 
found  in  Park  on  Insurance^  Amould  on  Marine  In- 
surance, Abbott  on  Shipping,  and  in  the  chapter  on 
maritime  insurance  in  the  late  J.  W.  Smith's  admirable 
Compendium  of  Mercantile  Law.  Connected  with 
maritime  insurance  are  bottomry  and  respondentia,    Bot- 

(a?)  Stat  22  ft  23  Vict.  c.  85,  («)  Stat.  19  G«o.  H.  c.  87,  b.  1, 

B.  7.  amended  by  stats.  27  &  28  Vict,  c 

(y)  Sect  8.    As  to  the  stamps  56,  s.  1;  28  &  29  Vict.  c.  96,  s.  9. 

on  fire  insnrance,  see  now  stat.  28  As  to  the  stamps  on  sea  insnrance, 

Vict  c.  30,  Sched.  (B).  see  stat.  28  &  29  Vict.  c.  96,  s.  8. 
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Bottomiy.  tonaij  is  aiQ  agreement  by  which  a  vessel  is  hypotfie" 
cated  or  pledged  by  the  owner  for  thejpayment,  in  the^ 
event  of  her  voyage  terminating^  successfiillyy  of  money^^ 
advanced  to  him  for  thie  use  of  the  vessel  ,Jx)gether  with 
interest^  which  interest^  in  consideration  of  the  risk  in- 
curred, is  generally  far  beyond  five  per  cent.,  formerly 

Bespondenda.    the  legal  rate  (a).     Respondentia  is  a  somewhat  similajr 
oontract  with  respect  to  the  cargo,  qccept  that  theT)or- 
rower  only  is  responabte  in  fhe  eYgnrpT  the  safe  teiiqai^ 
nation  ojtke  voyage,  the  lender  ^hgying^  no  lien  on  the  ^ 
*gooJs(^). 

(a)  Simonds  t.  Hodgson^  8  B.         (h)  2  Black.  Com.  457. 
&  AdoL  50. 


^^t^ 


^yy^i^a^i^^*^  ^^^^€^f^  '^^^^r^A  ^^c.^iHA^t^i^  /7z^i^>^c4M^  ^  >$*  ^^'^f^y^j 


^^^^€^(at^^^te^<^^Jt^L^  Tfe  U^^^^  ^^^  <!&^*^  A&.^B^ 

^^^  CHAPTER  ^fYY^^XT'^^ 


OF    ABBITBATION. 

Instead  of  the  ultimate  remedy  of  an  action  at  law  or 
suit  in  equity,  recourse  is  sometimes  had  for  the  set- 
tlement of  disputes  to  the  more  amicable  expedient  of 
arbitration.  And  in  some  transactions,  especially  in  A|ieements  to 
articles  of  co-partnership  between  traders,  it  is  usual  to  ^^^bu  *^^^" 
stipulate  that,  if  any  dispute  shall  arise,  it  shall  be  re- 
ferred to  the  determination  of  two  indifferent  persons  as 
arbitrators,  or  of  their  umpire,  who  is  usually  and  very 
properly  required  to  be  chosen  by  the  arbitrators  before 
they  proceed  to  take  the  subject  in  question  into  consi- 
deration (a).  And  it  is  agreed  that  the  award  in  writing 
of  the  arbitrators,  or  of  their  umpire  in  case  of  their 
disagreement,  shall  be  binding  and  conclusive  on  all 
parties. 

As  the  courts  of  law  and  equity  have  full  jurisdiction  Jnriadiction  of 
on  all  questions  arising  out  of  agreements  of  any  kind,  matt^wrreiwi 
it  follows  that  they  retain  a  jurisdiction  over  matters  *©  be  referred 
which  the  parties  themselves  have  agreed  should  be  re- 
ferred to  arbitration  (6),     Notwithstanding,  therefore, 
an  agreement  to  refer  disputes  to  arbitration,  either 
party  may  bring  the  ^matter  into  court  (c).     But  the  Newenact- 
Common  Law  Procedure  Act,   1854,  now  provides,  ™®°** 
that,  whenever  the  parties  to  any  deed  or  instrument  in 
writing  to  be  thereafter  executed  shall  agree  to  refer 
their  differences  to  arbitration,  and  one  of  such  parties 

(a)  See  BaU%  v.  Cooht,  9  Bam.  (c)  Watert  r.  Ttvylor,  16  Ves. 

&  Cress.  407,  408.  10, 18;  Mexboraugh  y.  Bower,  7 

(ft)  Wellin^ony.  Ifaekintoth,  Bear.  127, 182}  Barton  y.  Say ers, 

2  Atk.  669.  4  H.  &  N.  648. 
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shall  neverthelefls  commence  an  action  at  law  or  suit 
in  equity  against  the  others  in  respect  of  the  matters  so 
agreed  to  be  referred,  the  court  may  stay  the  proceed- 
ings on  such  terms  as  i£  may  think  fit^  on  heing  satisfied 
tEaTho  suiBcient  reason  exfsti  wiiy.^udi  matLecs  cannot, 
be  or  ought  not  to  be  referred  to  arbitration,  and  that 
tEe  defendant  was  at  the  time  of  the  bringiiig  of  such 
action  or  soit-'fiiid  stm  i^  Je^pdy  and  willing  to  concur 
in  sklTacts  necessary  for  causing  such  matters  to  be  de- 
cided Ly  arBita^ionXrf).  And  a  contract  may  be  so 
worded  as  to  amount  to  merely  an  agreement  to  pay 
so  much  as  an  arbitrator  may  award,  in  which  case 
there  can  be  no  right  to  sue  until  the  award  has  been 
made  (e). 

Reference  by  The  reference  of  disputes  to  arbitration  appears  to 
e  court  j^^^^  y^^^^  ^^ly  adopted  by  the  courts  of  law,  with  the 
consent  of  the  parties  to  an  action,  in  cases  where  the 
matter  in  dispute  could  be  more  conveniently  settled  in 
this  mode.  A  verdict  was  taken  for  the  plaintiff  by 
consent,  subject  to  the  award  of  an  arbitrator  agreed 
upon  by  the  parties,  and  the  reference  was  made  a  rule 
of  court  This  plan  is  stiU  continually  adopted.  The 
arbitrators  and  the  parties  to  the  reference  by  this  means 
become  subject  to  the  jurisdiction  of  the  court,  which 
has  power  to  set  aside  any  award  which  may  appear  to 
have  been  given  unjustly  or  through  mistake  of  the  law ; 
or  if  the  award  be  valid,  its  performance  may  be  en- 
forced under  the  penalty  of  imprisonment  for  contempt 
of  court  And  by  the  Common  Law  Procedure  Act, 
1854,  the  court  has  power,  upon  the  application  of  either 
party,  to  order  any  matter  in  dispute,  which  consists 

(i)  Stat.  17  St  18  Vict.  c.  125,  s.  &  Sma.  847;  Cook  y.  Qttchpole^ 

11;  mrseh  V.  Im  Thurn,  4  C.  B.  V.  C.  W.,  10  Jur.  N.  S.  1068. 
N.  S.  569*   See  Ma»on  y.  Haddan,  {e)  Soott  y.  Avery ^  5  iroose  of 

6  C.  B.  N.  &  526;  WheatUy  y.  Lords  Gases,  811;  SeattY.  Corpo^ 

Wettmifuter  Brymbo  Coal  and  ration  of  Liverpool^  3  D«  Gex  ft 

Coke  Company f  Limited,  2  Drew.  Jones,  834. 
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wholly  or  in  part  of  matters  of  mere  account,  to  be  re-  j\j  jt^"  y*^ 
ferred  to  arbitration,  upon  such  terms  as  to  costs  and  / j  •  ^  *  ^^  ^ ' 
otherwise  as  the  court  may  think  reasonable  (/).  In 
order  to  extend  the  benefits  of  this  mode  of  submission 
to  arbitration  to  all  cases  of  controversies  between 
merchants  and  traders  or  others  concerning  matters  of 
account  or  trade  or  other  matters,  an  act  of  parliament 
was  passed  in  the  reign  of  William  the  Third,  intituled 
**  An  Act  for  determining  Differences  by  Arbitra-  Actfordeter- 
tion"  {g\  This  act  empowers  all  merchants  and  traders  f^^L  by 
and  others  desiring  to  end  by  arbitration  any  con-  wbitratioih 
troversy,  for  which  there  is  no  other  remedy  but  by 
personal  action  or  suit  in  equity,  to  agree  that  their 
submission  of  their  suit  to  the  award  or  umpirage  of 
any  person  or  persons  shall  be  made  a  rule  of  any  of 
her  majesty's  courts  of  record  which  the  parties  shall 
choose.  And  it  provides,  that,  in  case  of  disobedience 
to  the  arbitration  or  umpirage  to  be  made  pursuant  to 
such  submission,  the  party  neglecting  or  refusing  to 
perform  and  execute  the  same,  or  any  part  thereof,  shall 
be  subject  to  all  the  penalties  of  contemning  a  rule  of 
court  when  he  is  a  suitor  or  defendant  in  such  court* 
And  the  process  to  be  issued  accordingly  shall  not  be 
stopped  or  delayed  in  its  execution  by  any  order,  rulcj 
command  or  process  of  any  other  court,  either  of  law  or 
equity,  unless  it  shall  be  made  to  appear  on  oath  to  such 
court  that  the  arbitrators  or  umpire  misbehave  them- 
selves, and  that  such  award,  arbitration  or  umpirage  wad 
procured  by  corruption  or  other  undue  means.  It  is 
also  further  provided  (A),  that  any  arbitration  or  um- 
pirage procured  by  corruption  or  undue  means  shall  be 
judged  void,  and  be  set  aside  by  any  court  of  law  or 
equity,  so  as  complaint  of  such  corruption  or  undue 
practice  be  made  in  the  court  where  the  rule  is  made  for 

(/)  Stat.  17  &  18  Vict.  c.  126,  {(f)  Stat.  9  &  10  WUl.  HI.  c 

88.  8,  6,  7.  16. 

(Ji)  Sect.  2. 
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Sabmiaaon  to 
arbitntioii 
may  now  be 
made  a  rule  of 
court 


sabmiflfflon  to  such  acbitration  or  umpixage  before  the 
last  daj  of  the  next  term  after  sach  aibitratbn  or  um- 
pirage is  made  and  pubUahed  to  the  parties.  The 
Court  of  Chancery  is  a  court  of  record  within  the 
meaning  of  this  act  (t).  And  it  is  now  provided,  that 
every  agreement  or  submission  to  arbitration  by  consent, 
whether  by  deed  or  instrument  in  writing  not  under 
seal,  may  be  made  a  rule  of  any  one  of  the  superior 
courts  of  law  or  equity  at  Westminster,  on  the  applica- 
tion of  any  party  thereto,  unless  such  agreement  or 
submission  contain  words  purporting  that  the  parties 
intend  that  it  should  not  be  made  a  rule  of  court ;  but 
where  it  is  provided  that  it  shall  be  made  a  rule  of  <»ie 
of  such  courts  in  particular,  it  may  be  made  a  rule  of 
that  court  only(y).  A  parol  submission  cannot  be 
made  a  rule  of  court,  even  though  made  in  pursuance 
of  an  agreement  to  refer  contained  in  a  deed(A). 


Berocation  of  Previously  to  a  recent  statute  either  parfy  might  have 
revoked  his  submission,  and  thus  determined  the  autho- 
rity of  the  arbitrators;  and  this  may  still  be  done,  if  the 
submission  relate  to  criminal  matters,  which  ace  not 
within  the  statute  (/)•  But  it  is  now  enacted  (m),  that 
the  power  and  authority  of  any  arbitrator  or  umpire, 
appointed  by  or  in  pursuance  of  any  rule  of  court  or 
judge's  order  or  order  of  nisi  prius  in  any  action,  or  by 
or  in  pursuance  of  any  submission  to  reference  contain- 
ing an  agreement  that  such  submission  shall  be  made  a 
rule  of  any  of  her  majesty's  courts  of  record,  shall  not 
be  revocable  by  any  party  to  such  reference  without  the 
leave  of  the  court  by  which  such  rule  or  order  shall  be 

(i)  ffeming  t.  Swinnerton,  2      &  Colt.  442. 


PhiL79. 

ij)  Stat  17  &  18  Vict.  o.  125, 
8.  17;  jRtf  Newton  and  ffether^ 
ington,  19  C.  B.  N.  S.  842;  Parket 
▼.  SmUh,  15  Q.  B.  297. 

(*)  Ex  parte  Glayik^,SBur\, 


(I)  2  Wmtf.  Sannd.  188  e,n.  (d); 
Rem  T.  BardeU, 5  Ad.  &  EU.  619; 
S.  C.  1  Nev.  &  P.  74. 

(m)  Stat  8  &  4  Will  IV.c.  42, 
8.89. 
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fliade^  or  which  shall  be  mentioDed  in  each  sabmiBsionj 
or  by  leave  of  a  judge  (n).  And  the  arbitrator  or  umpire 
is  empowered  and  required  to  proceed  with  the  reference 
notwithstanding  any  such  revocation,  and  to  make  such 
award  although  the  penon  making  such  revocation  shall 
not  afterwards  attend  the  reference.  The  court,  or  any 
judge,  is  also  empowered  under  any  such  reference,  by 
rule  or  order,  to  command  the  attendance  and  examina- 
tion of  witnesses,  or  the  production  of  any  document  (o). 
And  by  the  act  to  amend  the  law  of  evidence  it  is  now 
provided,  that  every  arbitrator  or  other  person,  having 
by  law  or  by  consent  of  parties  authorityito  hear, 
receive  and  examine  evidence,  may  administer  an  oath 
to  aU  such  witnesses  as  are  legally  called  before  them 
respectively  (p). 

The  Common  Law  Procedure  Act,  1854,  now  pro- 
vides, that  if  reference  is  authorized  to  be  made  to  a 
single  arbitrator,  and  all  the  parties  do  not,  after  differ- 
ences have  arisen,  concur  in  the  appointment  of  an  arbi- 


trator ;  or  if  any  appointed  arbitrator  refuse  or  become 
incapable  to  act,  or  die,  and  the  terms  of  the  document 
authorizing  the  reference  do  not  show  that  it  was  in- 
tended that  such  vacancy  should  not  be  supplied,  and 
the  parties  do  not  concur  in  appointing  a  new  one ;  then 
any  party  may  serve  the  remaining  parties  with  a  written 
notice  to  appoint  an  arbitrator ;  and  if  within  seven  clear 
days  after  such  notice  shall  have  been  served  no  arbi- 
trator be  appointed,  it  shall  be  lawftd  for  any  judge  of 
any  of  the  superior  courts  of  law  or  equity  at  West-I 
minster,  upon  summons  to  be  taken  out  by  the  party  j 
having  served  such  notice,  to  appoint  an  arbitrator,  who  I 
shall  have  the  same  power  to  act  in  the  reference  and  l 


OnfaSnreof 

Fes  judge 
appoint 


(f»)  See  Seatt  v.  Van  Sandau, 
1  Q.  B.  102« 
(<7)  Stat  8  &  4  WilL  IV.  c.  42, 


S.40. 
(p)  Stat.  14  &  15  Vict.  c.  99, 

B.16. 
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to  make  an  award  as  if  he  had  been  appointed  by  con- 
sent of  all  parties  (j). 


Death  of  either 
party. 


Bankroptcj. 


Death,  &c.  of 
one  of  two  ar- 
bitratora. 


If  one  party 
fail  to  appoint,! 
the  other  party| 
may  appoint 
his  arbitrator 
to  act  solely. 


The  authoriij  of  arbitrators  is  liable  to  be  determined 
not  only  by  a  revocation  of  the  submission,  but  also  by 
the  death  of  either  of  the  parties  preyiously  to  the 
making  of  the  award  (r).  In  order  to  obviate  this  in- 
convenience, it  is  now  usual  to  insert  in  the  order  or  rule 
of  court,  by  wliich  reference  is  made  to  arbitration,  a 
provision  that  the  death  of  either  of  the  parties  shall 
not  operate  as  a  revocation  of  the  authority  of  the 
arbitrators,  but  that  the  award  shall  be  delivered  to  the 
executors  or  administrators  of  the  parties,  or  either  of 
them,  in  case  of  their  or  his  decease  («)•  And  the  same 
stipulation  may  be  effectually  made  in  a  submission  to 
arbitration  by  private  agreement  (t).  The  bankruptcy 
of  either  party  is  not  a  determination  of  a  submission 
to  arbitration  («)• 

I  When  the  reference  is  made  to  two  arbitrators,  one 
appointed  by  each  party,  it  is  now  provided  (o),  that 
either  party  may,  in  case  of  the  death,  refusal  to  act  or 
incapacity  of  any  arbitrator  appointed  by  him,  substitute 
a  new  arbitrator,  unless  the  document  authorizing  the 
reference  show  that  it  was  intended  that  a  vacancy 
should  not  be  supplied.  And  if  on  such  a  reference  one 
party  &il  to  appoint  an  arbitrator,  either  originally  or 
by  way  of  substitution  as  aforesaid,  for  seven  dear  days 
after  the  other  party  shall  have  appointed  an  arbitrator. 


{q)  Stat.  17  &  18  Vict.  c.  126, 
B.  12. 

(r)  Cooper  y.  Johnson^  2  Bam. 
&  Aid.  394 ;  Brooke  T.  Mitchell, 
.  6  Mee.  &  Wels.  473. 

(#)  7)/ler  V.  Jones,  3  Bam.  & 
Ocas.  144;  Prior  v.  Hemhraw,  8 
Mee.  &  Wels.  873;  2  Wms.  Saund. 


133  d,  n.  {d). 

(f)  Mcuidougall  v.  Robertson,  2 
Ton.  &  Jerv.  11 ;  S.  C.  4  Bitig. 
435  i  1  Moo.  &  P.  147. 

(w)  Ifemsworth  v.  Bryan,  1  C. 
B.  131. 

(r)  Stat.  17  &  18  Vict.  c.  126, 
s.  13. 
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and  shall  have  served  the  party  so  £uling  to  appoint 
with  notice  in  writing  to  make  the  appointment,  the 
party  who  has  appointed  an  arbitrator  may  appoint  such 
arbitrator  to  act  as  sole  arbitrator  in  the  reference ;  and 
an  award  made  by  him  shall  be  binding  on  both  parties 
as  if  the  appointment  had  been  by  consent ;  provided, 
however,  that  the  court  or  a  judge  may  revoke  such 
i  appointment  on  such  terms  as  shall  seem  just. 

When  no  time  is  limited  for  the  making  of  the  award.  Time  far 
it  must  be  made  within  a  reasonable  time  {x) ;  but  if  a  a^^j^if    ^ 
given  time  be  limited,  the*awSd  must  be  made  within 
that  time,  unless  the  time  formaking  it  be  enlargaldd* , 
And  if  the  award  is  required  to  be  made  and  ready  to 
be  delivered  to  the  parties  by  a  certain  day,  it  will  be 
considered  as  ready  to  be  delivered  if  it  be  made  (ar), 
unless  the  arbitrators  should  &il  to  deliver  it  to  either 
of  the  parties  on  request  made  for  that  purpose  on  the 
last  day  (a).     The  submission  to  arbitration  firequently  Enlargement 
contains  a  power  for  the  arbitrators  or  umpire  to  enlarge  °^  **°*^ 
the  time  for  making  the  award ;  and  in  this  case  the 
time  may  be  enlarged  from  time  to  time  (ft)  by  such 
arbitrators  or  umpire  (c),  provided  the  enlargement  be 
made  on  or  before  the  expiration  of  the  time  originally 
limited  for  making  the  award  {d).     And  if  the  submis- 
sion be  made  a  rule  of  court,  then,  whether  the  arbi- 
trators or  umpire  have  power  to  enlarge  the  time  or 
not(e),  the  court,  or  a  judge  thereof,  has  power  to 


((p)  MaedougaU  t.  Bobertson^ 
nbi  sapn. 

(y)  1  WmB.  Saimd.  827  a,  n. 
(3). 

(«)  Bradtey  v.  Clyrton,  Cro. 
Or.  541. 

(a)  Brooks  y.  JtfUohell,  6  Mee. 
&  WelB.  478. 

(&)  Pajfne  y.  DeaUe,  1  Tannt 
609 ;  Barrett  y.  Pa/rry,  4  Taunt 


658. 

(e)  See  IHtn$dal6  y.  BoherUon, 
2  Jones  &  Lat.  58. 

(d)  See  Beid  y.  Fryatt,  1  M. 
&  SeL  1;  Mason  y.  WallU,  10  B. 
ftCreas.  107. 

(c)  Parh&ry  y,  Newnha/n^  7- 
Mee.  &  WelB.  878;  Leslie  y. 
Biehardion,  6  0.  B.  878. 
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enlai^  the  time(/).  And  should  no  enlargement  be 
formallj  made,  yet  the  parties  may,  by  continuing  their 
attendsoice  on  Hie  reference,  or  by  recognizing  the  pro- 
ceedings under  it,  virtually  empower  the  arbitrators  or 
umpire  to  make  a  valid  award  subsequently  to  the  time 
originally  limited  (^).  And  the  Common  Law  Pro- 
cedure Act,  1854,  now  provides,  that  the  arbitrator 
acting  under  any  such  document  or  compulsory  order  of 
reference,  as  mentioned  in  the  act,  shall  make  his  award 
under  his  hand,  and  (unless  such  document  or  order  re- 
spectively shall  contain  a  different  limit  of  time)  within 
three  .months  after  he  shall  have  been  appointed  and 
shall  have  entered  on  the  reference,  or  shall  have  been 
called  upon  to  act  by  a  notice  in  writing  from  any  party; 
but  the  parties  may,  by  consent  in  writing,  enlarge  the 
term  for  making  the  award.  And  the  superior  court  of 
which  such  submission,  document  or  order  is  or  may  be 
made  a  rule  or  order,  or  any  judge  thereof,  may  for 
good  cause  truly  stated  in  the  rule  or  order  for  enlaige- 
ment  from  time  to  time  enlarge  the  term  for  making  the 
award ;  and  if  no  period  be  stated  for  the  enUu^ement 
in  such  consent  or  order  for  enlargement,  it  shall  be 
deemed  to  be  an  enlargement  for  one  month  (A).  The 
word  "  month"  in  an  act  of  parliament  now  means  a 
jglendar  month  (i). 

Attonduioe  of  In  proceeding  in  the  business  of  the  arbitration,  the 
the  partieB.  arbitrators  are  bound  to  require  the  attendance  of  the 
parties,  for  which  purpose  notice  of  the  meetings  of  the 
arbitrators  should  be  given  to  them  (J).  But  if  either 
party  neglect  to  attend  either  in  person  or  by  attorney, 
after  due  notice,  the  arbitrators  may  proceed  without 

Mode  of  pro-     him  (k\    In  taking  the  evidence  the  arbitrators  are  at 
ceediDff. 

(/)  Stat  8  &  4  WUL IV.  c  42,  (i)  Stat.  18  &  14  Vict  c.  21,  b.  4. 

a  89.  (J)  ^^MfL  1  Salk.  71. 

(g)  Bern  r.  BUI,  7  Price,  686.  (k)  ffareourt  v.  BawuhaUmi^ 

(A)  Stat  17  &  18  Vict  c  125,  IJac  &  WaUL  512{  SooUy.  Van 

B.  15.  Sanda/u,  6  Q.  B.  287. 
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liberty  to  proceed  in  any  way  they  please,  if  the  parties 
have  due  notice  of  their  proceedings,  and  do  not  object 
before  the  award  is  made  (/).  But  each  must  use  his 
own  judgment  (m) ;  and  in  order  to  obyiate  any  objec- 
tion, they  ought  to  proceed  in  the  admission  of  evidence 
according  to  the  ordinary  rules  of  law  (n).  The  award 
should  be  signed  by  the  arbitrators  in  each  other's 
presence  (o),  and  when  made  it  must  be  both  certain 
and  final  Thus  if  the  award  be  that  one  party  enter  Award  mtist  be 
into  a  bond  with  the  other  for  his  quiet  enjoyment  of  wi.  ^ 
certain  lands,  this  award  is  void  for  uncertainty;  for 
it  does  not  appear  in  what  sum  the  bond  should  be  (p). 
With  regard  to  certainty,  however,  the  rule  of  law  is  irf_ 
certum  est  qvod  certvm  reddi  potest,  and  therefore  an 
award  that  one  of  the  parties  snould  pay  the  costs  of  an 
action  is  good  without  fixing  the  amount  of  the  costs, 
for  that  may  be  ascertained  by  the  taxing  officer  (9). 
On  the  question  of  finality  many  cases  have  arisen.  If 
the  arbitrators  be  empaioered  to  decide  all  matters  in  dif- 
ference between  the  parties,  the  award  will  not  neces- 
sarily be  wanting  in  finality  for  not  deciding  on  all  such 
matters,  imless  it  appear  to  have  been  regtdred  that  all 
such  matters  should  be  determined  by  the  award  (r).  If 
the  award  reserve  to  the  arbitrators  («),  or  give  to  any 
other  person  (0>  or  to  one  of  the  parties  (u),  any  further 
authority  or  discretion  in  the  matter,  it  will  be  bad  for 
want  of  finality.   And  if  the  award  be  that  any  stranger 

(0  Bidout  V.  Pye,  1  Bob.  &  P.  (g)  Ca/rgey  y.  AUeheson,  2  B. 

91.  &  Cress.  170;  S.  C.  8  DowL  &  Ry. 

(m)  WhUmore  t.  8mUh,  6  H.  488;  2  Wins.  Sannd.  298  b,  n.  (a). 

&  N.  824.  (r)  Wriphtum  t.  Bywater,  8 

(»)  Attomey-Omeral  t.  JXvvi-  Mee.  &  Wels.  199;  1  Wms.  Sannd. 

$on,  M<aeL  &  Y.  160.  82  a,  n.  (a). 

{&)  Stalworth  T.  Inns,  18  Mee.  (0  Manser  r.  ffetiver,  8  Bar. 

&  Wels.  466;  Wade  t.  Bowling,  &  Adol.  295. 

Q.  B.  18  Jiir.  728;  2  £.  &  B.  44 ;  (t)  TomUn  t.  Mayer  ef  Ford- 

Eads  T.  WUliams,  4  De  Qex,  11  wioh,  5  Ad.  &  EIL  147. 

&  G.  674, 688.  (i»)  Olever  r.  Barrie,  1  Salk.  71. 

Cp)  8amon*s  ease,  5  Bep.  77  b. 
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to  the  reference  should  do  an  act,  or  that  money 
should  be  paid  to,  or  any  other  act  done  in  favour  of,  a 
stranger,  unless  for  the  benefit  of  one  of  the  parties  (x), 
such  award  will  be  void  (y).     An  award,  however,  may 
be  partly  good  and  partly  bad,  provided  the  bad  part  is 
independent  of  and  can  be  separated  from  that  which  is 
i    good  (z).    But  if,  by  reason  of  the  invalidity  of  part  of 
'    the  award,  one  of  the  parties  cannot  have  the  advantage 
intended  for  him  as  a  recompense  for  that  which  he  is  to 
do,  according  to  that  part  of  the  award  which  would 
otherwise  be  valid,  the  whole  will  be  void  (a).     If  it 
should  appear  on  the  &ce  of  the  award  that  the  arbi- 
trators, intending  to  decide  a  point  of  law,  have  &llen 
into  an  obvious  mistake  of  the  law,  the  award  will  be 
invalid  (A).    But  where  subjects  involving  questions  both 
of  law  and  &ct  are  referred  to  arbitration,  the  arbitrators 
may  make  an  award  according  to  what  they  believe  to 
be  the  justice  of  the  case,  irrespective  of  the  law  on  any 
Arbitmtormay  particular  point  (c).     And  it  is  now  provided,  that  it 
cM^fOT^the^      shall  be  lawful  for  the  arbitrator,  upon  any  compulsory 
opinion  of  the    reference  under  the   Common  Law   Procedure  Act, 
court.  1854,  or  upon  any  reference  by  consent  of  parties, 

where  the  submission  is  or  may  be  made  a  rule  or  order 
of  any  of  the  superior  courts  of  law  or  equity  at  West- 
minster, if  he  shaU  think  fit,  and  if  it  is  not  provided 
to  the  contrary,  to  state  his  award  as  to  the  whole  or 
any  part  thereof  in  the  form  of  a  special  case  for  the 
opinion  of  the  court ;  and  when  an  action  is  referred, 

'    Cx)Woody.Adeock,7^x,nop,  (1). 

468.  (»)  Bidout  v.  Pain,  8  Atk. 

(y)    Cooke   V.    Wharwood,   2  494 ;    Riekardion  v.  Nouru,  8 

Sannd.  837 ;   Adam  y.  Statham,  Bam.  &  Aid.  237. 

2  Ley.  235 ;  Msker  y.  IHmbley,  («)  Us  Badger,  2  Barn.  &  Aid. 

11  East.  188.  691  ;    Toung  y.  Walker,  9  Vea. 

(«)  Fox  y.  Smith,  2  Wils.  267;  864;  Hodgkinton  v.  Hfmie,  8  C. 

AUoheson  y.  Cargey,  2  Bing.  199.  B.  N.  S.  189. 

(a)  2  Wma.  Saund.  293  b,  n. 
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judgment,  if  so  ordered,  may  be  entered  according  to 
the  opinion  of  the  court  (rf). 

When  the  submission  to  arbitration  is  not  made  the  Setting  aside 
rule  of  any  other  court  (e),  the  Court  of  Chancery,  ac-  *  *^ 
cording  to  the  ordinary  principles  of  equity,  has  power 
to  set  aside  the  award  for  corruption  orjgther  miscon- 
duct on  the  part  of  the  arbitrators^  9^^^  ^^57  should  be 
mistaken  in  a.plain^oint  of  law  or  fectj/).  If  the  suK-  / 
mission  be  made  a  rule  of  court  under  the  above-men- 
tioned statute  of  Will.  III.  (g),  the  court  of  which  it  is 
made  a  rule  has  power  to  set  aside  the  award,  not  only 
on  the  grounds  of  corruption  or  undue  practice  men- 
tioned in  the  act,  but  also  for  mistakes  in  point  of 
law  (h) ;  and  no  other  court  has  a  right  to  entertain  any 
application  for  this  purpose  (t).  The  application  to  set 
aside  the  award  must,  however,  be  made  within  the  time 
limited  by  the  act  (k).  But  although  the  time  limited 
by  that  statute  may  have  expired,  yet,  if  there  be  any 
defect  apparent  on  the  face  of  the  award,  the  court  will 
not  assist  in  carrying  it  into  e£Eect  by  granting  an  attach- 
ment for  its  nonperformance  (/).  If  the  submission  to 
arbitration  be  made  by  rule  or  order  of  the  court  in  any 
cause  independently  of  the  statute,  the  court  still  retains 
its  ancient  jurisdiction  of  setting  aside  the  award  on 
account  either  of  the  misconduct  of  the  arbitrators,  or 
of  their  mistake  in  point  of  law(»i).  In  analogy,  how- 
ever, to  the  practice  imder  the  statute  of  Will.  III.,  the 

(<0  Stat.  17  &  18  Vict.  c.  126,  Coxeter,  1  Str.  801 ;  see  1  Wma. 

B.  5.  Saund.  327  d,  n.  (<). 

(e)  MohoU  V.  Roe,  8  Myl.  &  (i)  Stat.  9  &  10  WiU.  IH.  c.  16, 

Keen.  481.  s.  2  ;  NiohoU  y.  Roe,  3  Myl.  & 

(/)  Ridout  V.  Pain,  3  Atk.  Keen.  431. 

494.  (Ji)  Lamndes  y.   Lowndes,   1 

(g)  Stat  9  &  10  WiU.  m.  c.  East,  276;  ante,  p.  169. 

16.  (0  Pedley  y.  Godda/rd,  7  T. 

(A)  Zachary  y.  Shepherd,  2  T.  Eep.  73. 

Rep.  781 ;  Lowndes  y.  Lowndes,  1  (m)  Ltteas  y.  Wilson,  2  Burr. 

East,  276,  OYerruling  Anderson  y.  701. 

W.P.P.  N 
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court  in  ordinaiy  cases  requires  application  for  setting 
aside  the  award  to  be  made  within  the  time  limited  bj 
that  statute  (n);  but  upon  sufficient  grounds  it  will 
grant  such  an  application,  though  made  after  the  expi- 
ration of  that  time  (o).  All  applications,  however,  to 
set  aside  any  award  made  on  a  compulsory  reference 
I  under  the  Common  Law  Procedure  Act,  1854,  must  be 
made  within  the  first  seven  days  of  the  term  next  fol- 
lowing the  publication  of  the  award  to  the  parties, 
whether  made  in  vacation  or  term;  and  if  no  such 
amplication  is  made,  or  if  no  rule  is  granted  thereon, 
or  if  any  rule  granted  thereon  is  afterwards  dischai^ed, 
the  award  is  final  (p).  The  court  or  a  judge  has  also 
power  to  remit  the  matters  referred  to  arbitration,  or 
any  of  them,  to  the  reconsideration  of  the  arbitrator, 
upon  such  terms  as  to  costs  and  otherwise  as  to  such 
court  or  judge  may  seem  proper  (q), 

'      It  is  usual  to  provide  for  the  appointment  of  an  urn- 

Two  arbitrik  /  pire  in  case  the  parties  should  disagree.     But  the  Com* 

^um  *^  ■    ^^^  ^^^  Procedure  Act,  1854,  now  provides  (r),  that 

umpire.        ;    when  the  reference  is  to  two  arbitrators,  and  the  terms 

•    of  the  document  authorizing  it  do  not  show  that  it  was 

!    intended  that  there  should  not  be  an  umpire,  or  provide 

i    otherwise  for  the  appointment  of  an  umpire,  the  two 

^    arbitrators  may  appoint  an  umpire  at  any  time  within 

;    the  period  during  which  they  have  power  to  make  an 

award,  unless  they  be  called  upon  to  make  the  appoint* 

I    ment  sooner,  by  notice  under  the  following  provision. 

On  failure  of     And  if,  where  the  parties  or  two  arbitrators  are  at 

mi^ampoiS*-    Jil^^y  ^  appoint  an  umpire  or  third  arbitrator,  such 

an  umpire.    '    parties  or  arbitrators  do  not  appoint  an  umpire  or 

\        («)  Mdcartkur  v.  Camphell,  6      &  Ry.  666. 

;    Bam.   &  AdoL  618  ;    Smith  v.  (^)  Stat.  17  &  18  Vict  c  125, 


WhUmore,  1  Hem.  &  Mill.  676,  b.  9. 

affirmed  10  Jnr.  N.  8.  1190.  {£)  Ibid,  a,  8. 

(o)  Jtawsthom  v.  Arnold,  6  (r)  Ibid.  s.  14. 
Bam.  &  Cress.  629;  S.  C.  9  Dow. 
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third  arbitrator^  or  if  any  appointed  umpire  or  third 
arbitrator  refuse  to  act,  or  become  incapable  of  acting, 
or  die,  and  the  terms  of  the  document  authorizing  the 
reference  do  not  show  that  it  was  intended  that  such 
a  vacancy  should  not  be  supplied,  and  the  parties  or 
arbitrators  respectively  do  not  appoint  a  new  one,  then 
any  party  may  serve  the  remaining  parties  or  the  arbi- 
trators as  the  case  may  be,  with  a  written  notice  to 
appoint  an  mnpire  or  third  arbitrator;  and,  if  within 
seven  clear  days  after  such  notice  shall  have  been 
served  no  umpire  or  third  arbitrator  be  appointed,  it 
shall  be  lawful  for  any  judge  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster,  upon  summons 
to  be  taken  out  by  the  party  having  served  such  notice, 
to  appoint  an  umpire  or  third  arbitrator,  who  shall  have 
the  same  power  to  act  in  the  reference  and  make  an 
award  as  if  he  had  been  appointed  by  consent  of  all 
parties  (s). 

If^an  unipire  be  appointed,  his  authority^. fQ  ^oake  AJX  Umpire, 
award  commences  from  the  time  of  the  disaGnreement  of 
the  surbitrators  (^),  unless  some  ptner  j)erIod  be  expressly 
fixed ;  and  if,  after  the  disagreement  of  the  arbitrators, 
he  make  an  award  before  the  expiration  of  the  time 
given  to  the  arbitrators  to  make  their  award,  such 
award  will  nevertheless  be  valid  («).  And  it  is  now 
provided  that  if  the  arbitrators  shall  have  allowed  their 
time,  or  their  extended  time,  to  expire  without  making 
an  award,  or  shaU  have  delivered  to  any  party,  or  to  the 
umpire,  a  notice  in  writing  stating  that  they  cannot 
agree,  the  umpire  may  enter  on  the  reference  in  lieu  of 
the  arbitrators  {x).  The  umpire  must  be  chosen  by  the 
arbitrators  in  the  exercise  of  their  judgment  and  at  the 


(0  Stat.  17  &  18  Vict.  c.  126, 
8. 12  ;  see  iZtf  Lord,  1  K.  &  John- 
son, 90;  CoIHm  t.  QflUju,  26 
Beay.  d06. 

(t)  Smailes  y.  Wright,  3  Man. 


&  SeL  659  ;  Sprigens  y.  Jfash,  5 
Man.  &  Sel.  198. 

(«)  Sprigens  y.  ^oih,  nbi  sop. 

(a?)  Stat.  17  &  18  Vict  c.  125, 

8.15. 
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same  time(y),  and  must  not  be  determined  by  lot(z), 
unless  all  the  parties  to  the  reference  consent  to  his 
appointment  by  such  means  (a).  In  order  to  enable  him 
to  form  a  proper  decision^  he  ought  to  hear  the  whole 
evidence  over  again  (ft),  unless  the  parties  should  be 
satisfied  with  his  deciding  on  the  statement  of  the  arbi- 
trators (c).  And  the  whole  matter  in  difference  must 
be  submitted  to  his  decision,  and  not  some  particular 
points  only  on  which  the  arbitrators  may  disagree  (cf ). 

An  award  for  the  payment  of  money  creates  a  debt 
from  one^arty  to  the  other,  for  which  an  action  may  be 
brought  in  any  court  of  law  (g]|^an3  which  will  be  suffi-  " 
cient  to  support  a  petition  lor 'adjudication  of  bang- 
ruptg^y*J.  Bllt^when  tlie  award  is  made  a  rule  of 
court/us  performance  may,  as  we  have  seen (g),  be  en- 
forced by  attachir\gp|.  And  where  the  reference  is 
made  by  order  of  the  Court  of  Chancery  (A),  or  where 
the  award  requires  any  act  to  be  done  which  cannot 
be  enforced  by  an  action  at  law(«),  p#]nify  will  f^y^rpe 
a  specific  performance.  And  it  is  now  provided  that, 
when  any  award  'Xrects  possession  of  any  lands  or 
tenements  to  be  delivered  to  any  party,  the  court,  of 
^  f  J^  which  the  document  authorizing  the  reference  is  or  is 
:  .  t^»  **  made  a  rule  or  order,  may  order  any  party  to  the 

*  *       I  /cj'i  reference  who  shall  be  in  possession  of  such  lands  or 

I  '  ^^  (y)  Ee  Lard,Q,  B.  1  Jnr.N.S. 

898  ;  5  £.  &  B.  404. 

(£)  In  Re  Ousell,  9  Bam.  & 
Cress.  624;  Ford  v.  Jones,  3  Barn. 
&  Adol.  248 ;  European,  ^c, 
Shippinff  Company  y,  Orosskey, 
8  C.  B.  N.  S.  897. 

(a)  Re  Jamieson,  4  Adol.  & 
EU.945. 

(h)  Re  Salkeld,  12  Ad.  &  Ell. 
767 ;  Re  Sdwley,  2  De  Gex  & 
Smale,  88. 

(c)  Hall  V.  Lawrence,  4  T. 


Bep.  589. 

id)  IbllU  Y. Saunders,  9Yrice, 
612. 

(0)  2  Wms.  Saand.  62  a,  n.  (5). 

(/)  Ex  parte  Lingard,  1  Atk. 
241. 

(j/)  Ante,  p.  168. 

{K)  Marquis  of  Ormond  v. 
Eynnersley,  2  Sim.  &  Stn.  15 ; 
Wood  V.  Taunton,  11  Beav.  449. 

(i)  BaU  V.  Hardy,  3  P.  Wma. 
190. 
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tenements^  or  any  person  in  possession  of  the  same/ 
claiming  under  or  put  in  possession  by  him  since  the 
making  of  the  document  authorizing  the  reference,  to 
dftliv^r  jiosgessionof  the  same  to  the  party  entitled 
thereto  pursuant  to  the  award ;  and  such  rule  or  order 
to^deHver  possession  shall  have  the  effect  of  a  judgment 
in  ejectment  against  every  suct^party  or  person  named 
in  it,  and  execution  "may  issue,  and  possession  shall 
be  delivered  by  the  sheriff  as  on  a  judgment  in  eJBCt- 
ril6iir(ft).  — ""  

The  award  of  arbitrators  or  of  an  umpire,  though  in-  Award  under 
dented  and  under  hand  and  seal,  is  not  a  deed  unless 
delivered  as  such  (/).     It  is  now  subject  to  stamp  duty  Stamp, 
according  to  the  table  in  the  note  (m).  Jto^  ♦•v/C'/^^v^ 

(*)  Stat  17  &  18  Vict  c.  126,  (/)  Brown  ▼.  Va/wter,  4  Eaat^^W^/JP^V''  ^^ 

(m)  Stat  28  &  29  Vict  c.  96,  s.  8,  where  the  amount  __^ 

or  yalae  of  the  matter  in  dispate  shall  not  ex- 
ceed 52 0    0    8 

And  where  it  shall  exceed  51.  and  not  exceed  102.  0  0  6 
And  where  it  shall  exceed  101.  and  not  exceed  201.  0  10 
And  where  it  shall  exceed  202.  and  not  exceed  802.  0  16 
And  where  it  shall  exceed  802.  and  not  exceed  402.  0  2  0 
And  where  it  shall  exceed  402.  and  not  exceed  502.  0  2  6 
And  where  it  shall  exceed  502.  and  not  exceed 

1002.  0    6    0 

And  where  it  shall  exceed  1002.  and  not  exceed 

2002 0  10    0 

And  where  it  shall  exceed  2002.  and  not  exceed 

6002 0  16    0 

And  where  it  shaU  exceed  6002.  and  not  exceed 

7502 10    0 

And  where  it  shall  exceed  7502.  and  not  exceed 

1,0002 16    0 

And  where  it  shall  exceed  1,0002.  and  also  in  all 

other  cases  not  aboye  provided  for       ••        ..     1  15    0 
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PART  III. 

OF  INCORPOREAL  PERSONAL  PROPERTY. 
CHAPTER  L 

OF  PEB80NAL  ANNUITIES^  STOCKS  AND  SHAKES. 

In  addition  to  goods  and  chattels  in  possession^  which 
have  always  been  personal  property,  and  to  debts  which 
have  long  since  been,  considered  so,  there  exists  in 
modem  times  several  species  of  incorporeal  personal 
property,  to  which  we  now  propose  to  direct  our  atten- 
tion. These  species  of  property  are  certainly  not 
ckoies  in  possession^  neither  yet  are  they  like  debts 
strictly  choses  in  action,  though  often  classed  as  such. 
In  analogy,  therefore,  to  the  well-known  division  of 
real  estate  into  corporeal  and  incorporeal,  we  have 
ventured  to  place  these  kinds  of  property  together  into 
a  class  to  be  denominated  incorporeal  personal  property. 
A  debt  no  doubt  is  also  incorporeal,  but  it  is  still  well 
characterized  by  its  ancient  name  of  a  chose  in  action, 

Penmial  an*         The  finSt  kind  of  incorporeal  personal  property  which 
Qoitj,  ^^  shsJl  mention  is  a  personal  annuity.     This  kind  of 

property  is  not  indeed  of  so  modem  an  origin  as  some 
of  those  which  we  shall  hereafter  mention.  It  consists 
of  an  annual  payment,  not  charged  on  real  estate ;  but 
it  may  nevertheless  be  limited  to  the  heirs,  or  the  heirs 
of  the  body  of  the  grantee.  In  former  times  it  was 
doubted  whether  an  annuity  was  not  a  mere  chose  in 
action,  and  therefore  incapable  of  assignment  (a) ;  but 

(a)  Co.  Litt  144  b,  n.  (1). 
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this  objection  has  long  been  overruled.     When  limited 
to  the  heirs  of  the  grantee  it  will,  on  his  intestacy,  de- 
scend, like  real  estate,  to  his  heir ;  but  it  is  still  personal 
property  (i),  and  will  pass  by  his  will  under  a  bequest  of 
all  his  personal  estate  (c)*     Wben  given  to  the  grantee 
.    and  the  heirs  of  his  body,  the  grantee  does  not  acquire 
I   an  estate  tail;  for  this  kind  of  inheritance  is  not  a  taie^ 
"Vs^ment  within  the  meaning  of  the  statute  De  Danis  Con* 
\  ditionalibtu  (d).     The  grantee  has  merely  a  fee  simple 
\     ctmditional  on  his  having  issue,  such  as  a  grantee  of 
I  lands  would  have  had  under  a  similar  grant  prior  to  the 
1  statute  De  DonU  (f ),  or  as  a  copyholder  would  now  take 
I  in  manors  where  ihere  is  no  custom  to   entail  (/)• 
I  When  the  grantee  has  issue,  he  may  therefore  alien  the 
lannuity  in  fee  simple  by  a  mere  assignment ;  but  should 
pe  die  without  issue  the  annuity  will  fail.     A  personal 
Einnuity  given  to  a  rasxi  for  ever  will  devolve  on  the 
executor,  and  not  on  the  heir  of  the  grantee  {g). 

\ 

The  next  kind  of  incorporeal  personal  property  to  be  Stock  or  bank 

considered  is  stock  in  the  public  funds,  or  bank  an-  J^^j^i^ 
nuities.  Previously  to  the  Revolution  in  1688  there  fore  the  Revo- 
was  no  funded  debt  properly  so  called ;  although  King 
Charles  I.  and  King  Charles  II.  both  found  occasion  to 
raise  money  by  the  grant  of  annuities  in  fee  simple 
chargeable  on  particular  branches  of  the  revenue. 
These  annuities,  not  being  payable  out  of  real  estate, 
appear  to  have  been  the  first  instances  of  personal  an- 
nuities limited  to  the  grantees  and  their  heirs,  and  they 


latioiL 


(Jb)  Ea/rl  of  Stafford  y.  JSuch- 
ley,  3  Ves.  sen.  171  j  Radhwn  r. 
Jorvis,  8  Bear.  450,  461. 

ie)  AuHn  y.  Daly,  4  Bam.  & 
Aid.  59. 

(<f)  Turner  y.  Turner,  2  Amb. 
776,  782 ;  Earl  of  Stafford  y. 
Buehtey,  nbi  sap. 

(0)  See  Principles  of  the  Law  of 


Beal  Property,  80,  86,  2nd  ed.  1 
82,  38, 8rd  &  4th  eds. ;  35, 41, 5th, 
6th  and  7th  eds. 

(/)  Ibid.  286,  2nd  ed.;  295, 
8rd  ed. ;  299,  4th  ed.;  810,  5th 
ed.  ;  827,  6th  ed. ;  884,  7th  ed. 

(^)  Ta/ylor  y.  Martinddle,  13 
Sim.  158. 
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Thefnndfiare 

redeemable 

annuities. 


gave  occasion  to  those  law  suits  bj  which  the  legal 
nature  and  incidents  of  personal  annuities  have  been  de- 
termined ;  although  some  mention  of  such  annuities  is 
certainly  to  be  found  in  the  old  books  (A).  Soon  after 
the  Revolution^  however^  a  portion  of  the  public  debt 
was  funded,  or  transferred  into  perpetual  annuities,  pay- 
able, by  way  of  interest,  on  the  capital  advanced,  which 
capital  was  to  be  repaid  by  the  government  in  the  manner 
agreed  on.  And  from  that  time  to  the  present,  the 
funded  debt  of  the  country  has,  by  several  acts  of  par- 
liament, been  greatly  increased.  Stock  in  the  funds, 
therefore,  is  merely  a  right  to  receive  certain  annuities, 
by  half-yearly  dividends,  as  they  become  due  («),  subject 
to  the  right  of  government  to  redeem  such  annuities  on 
payment  of  a  stipulated  sum,  which  sum  is  the  nominal 
value  of  the  stock.  Thus,  100/.  £3  per  cent.  Consoli- 
dated Bank  Annuities  is  a  right  to  receive  3/.  per  annum 
for  ever,  subject  to  the  right  of  government  to  redeem 
this  annuity  on  payment  of  100/.  sterling.  The  actual 
value  of  100/.  £3  per  cent  Consolidated  Bank  An- 
nuities (or  Consols  as  they  are  shortly  termed)  of  course 
depends  on  the  state  of  the  stock  market,  being  generally 
lower,  though  it  has  lately  been  higher,  than  the  nominal 
price,  which  is  called  par. 


Consols  for- 
merlj  the  in- 
vestment of 
the  Court  of 
Chancery. 


The  public  funds  are  composed  of  several  separate 
stocks,  of  which,  however,  by  far  the  largest  and  most 
important  are  the  consols.  In  this  fund  alone  the  Court 
of  Chancery  formerly  invested  all  the  money  committed 
to  its  care  belonging  to  the  suitors  in  that  court :  and, 
as  it  is  a  rule  of  equity,  that  whatever  the  Court  would 
certainly  order  to  be  done  may  be  done  without  apply- 
ing to  the  Court,  every  trustee  and  executor  was  justified 
in  investing  in  consols  any  money  which  he  might  have 

(h)  Co.  Litt.  144  b  j  Fitz.  N.  B.       Vcs.  174,  177  ;  Ra/wlings  v.  Jen" 
162  a.  ningf,  18  Ves.  38,  46. 

(?)  Wildm€in  v.   Wildman,  7 
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held  in  trust,  without  any  express  direction  for  that 
purpose  (A).  But  should  he  have  invested  trust  money  Liai 
upon  any  other  security,  without  express  authority  so  J^J^g  -^  "*" 
to  do,  he  would  have  been  answerable  to  his  cestuis  que  consols, 
trust  for  the  amount  of  the  money  so  invested,  should 
the  security  have  failed ;  and  it  seems  also,  that  the 
cestui  que  trust  had  an  option  either  to  claim  the  money, 
or  to  have  so  much  stock  as  the  money  improperly  in- 
vested would  have  purchased  at  the  time  when  the  im- 
proper investment  was  made  (/)•  But  when  the  trustee 
was  authorized  by  the  terms  of  his  trust  to  invest  either 
in  the  iunds  or  on  real  securities,  it  was  decided,  after 
much  conflict  of  opinion,  that  the  cestui  que  trust  had 
no  option  to  charge  the  de&ulting  trustee  with  any 
larger  sum  than  the  amount  of  the  money  lost,  with 
interest  at  four  per  cent.  For  had  the  trustee  chosen, 
as  he  might,  to  invest  on  real  security,  the  cestui  que 
trust  would  have  gained  nothing  by  the  subsequent  rise 
in  the  funds  (m).  Recent  enactments  have,  however, 
now  largely  extended  the  investments  in  which  trust 
funds  may  be  placed  (n). 

The,  legal  nature  and  incidents  of  stock  in  the  pubfic 
funds  have  been  fixed  by  the  various  acts  of  parliament 
by  which  these  funds  have  been  created.  These  statutes 
are  far  too  numerous  to  be  here  mentioned ;  but  their 
provisions  are  generally  similar.  By  one  of  the  earliest  Stock  is  per- 
of  these  statutes  (o),  it  is  provided,  that  all  persons  who  ^  ®®***®* 
shall  be  entitled  to  any  of  the  annuities  thereby  created, 

(k)  Howe  V.  Lord  Dartmouth,  (m)  JRobinson  v.  Robinson,  obi 

7  Ves.  160  ;  Holland  v.  Hughes,  sop.,  oyerraliiig  Watts  v.  6Hrdle- 

16  Ves.  114;  Tebhs  v.  Carpenter,  stone,  6  Beav.  188,  Ames  v.  Par- 

1  Mad.  306 ;  Korhury  v.  Norhury,  kinson,  7  Beav.  379,  and  Ouseley 

4  Mad.  191.  Y.  Anstruther,  10  Beav.  466. 

(l)  Forrest y.Elmes,^VeRA^\  (»)  See  post,  the  chapter  on 

Pride  v.  Ibohs,  2  Beav.  430;  Ro-  **  Skttlbmbnts." 

HnsonY.liobinson,'LoT6sJvLBticea,  io)  Stat.  1  Geo.  I.  st.  2,  c  19, 

1  De  Gcx,  Mac.  &  Gord.  247.  s.  9. 
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and  aU  persons  lawfiillj  claiming  under  them,  shall  be 
possessed  thereof  a$  of  a  personal  estate^  and  the  same 
shall  not  be  descendible  to  the  heir.  And  the  same  rule 
holds  with  respect  to  aU  the  public  funds  which  now 
exist. 


Transfer  of 
stock. 


Dividends. 


Stock  in  the 
name  of  a  trus- 
tee. 


The  transfer  of  stock  in  the  public  fimds  is  effected 
only  bj  the  signature  of  the  books  at  the  Bank  of 
England  in  the  manner  prescribed  by  act  of  parliament ; 
and  this  transfer  may  be  effected  either  in  person  or  by 
attorney  duly  appointed  for  the  purpose  by  writing, 
under  hand  and  seal,  attested  by  two  or  more  credible 
witnesses  {p).  The  legal  title  to  stock  belongs  to  the 
person  in  whose  name  it  is  standing  in  the  bank  books ; 
and  the  Bank  refuses  to  recognize  trusts,  or  to  keep  more 
than  one  account  for  the  same  person ;  neither  will  it 
allow  of  the  transfer  of  any  stock  into  the  names  of  more 
than  four  persons.  Formerly  the  right  to  stock  always 
carried  the  right  to  the  current  half-year's  dividend, 
and  the  transfer  books  were  closed  for  some  days  prior 
to  the  days  of  payment  of  the  dividends.  But  a  day  for 
closing  the  books  is  now  fixed  in  the  month  preceding 
that  in  which  the  dividends  are  payable ;  and  the  person 
whose  name  then  appears  inscribed  in  the  books  as  pro- 
prietor is,  as  between  him  and  the  transferee,  entitled  to 
the  current  half-year's  dividend ;  and  after  that  day  the 
person  to  whom  any  transfer  is  made  is  not  entitled  to 
the  current  dividend  (y).  When  stock  is  standing  in 
the  name  of  a  trustee,  the  beneficial  owner  may  transfer 
his  equitable  interest  in  any  manner  he  pleases.  As 
the  claim  of  the  beneficial  owner  is  equitable  only,  there 
will  be  no  occasion  to  give  to  the  transferee  a  power  of 
attorney  to  sue  in  the  name  of  the  transferor  (r)  ;  and 
the  transferee,  on  giving  notice  of  the  transfer  to  the 
trustee,  will  be  entitled  to  a  legal  transfer  of  the  stock 


ip)  Stat  1  Geo.  L  st  2,  o.  19, 
8. 11,  and  sabsequent  acts. 


iq)  Stat  24  Vict  c.  8,  s.  7. 
(r)  See  ante,  p.  6. 
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into  his  own  name  in  the  books  at  the  Bank.     A  recent  Stock  certl- 
act  of  parliament  contains  provisions  for  the  conversion 
of  stock  transferable  only  at  the  Bank,  into  stock  certi- 
ficates payable  to  bearer,  and  transferable  accordingly 
from  hajid  to  hand  (s). 

As  the  constant  fluctuations  of  the  value  of  the  funds 
were  long  since  found  to  present  a  great  temptation  to 
gambling  on  the  chance  of  their  rise  or  fall,  an  act  was  Sir  John  Bai^ 
passed  in  the  reign  of  Geo.  II.  {t)  for  the  purpose  of 
suppressing  such  transactions.  This  act  was  introduced 
into  parUament  by  Sir  John  Barnard,  whose  name  it 
bears,  and  it  was  intituled  "  An  Act  to  prevent  the  in- 
fitmous  Practice  of  Stockjobbing."  It  contained  several 
provisions  directed  against  the  practice  of  fictitious  sales 
of  stock  for  a  fixture  time,  where  the  seller  had  not  the 
stock  he  sold,  neither  intended  to  procure  it,  and  the 
buyer  had  no  intention  to  purchase  the  amount  he  con- 
tracted for ;  but  the  only  object  of  the  parties  was  that, 
should  the  stock  rise,  the  vendor  should  pay  the  buyer 
the  difference  occasioned  by  the  increase  in  price,  and, 
should  it  fall,  the  buyer  should  pay  the  vendor  the  dif- 
ference occasioned  by  the  decrease  (u).  But  this  act, 
having  been  found  to  interfere  with  legitimate  transac- 
tions, has  lately  been  repealed  (x). 

It  seems  that  stock  is  not  goodsj  wares  or  merchandize 

(*)  Stat.  26  Vict.  c.  28.  perly  so  called,  is  a  person  who 
it)  Stat.  7  Geo.  n.  c  8.  sapplies  the  pnblic,  through  the 
(tf)  See  Child  y.  Morlejf,S  T.  mediam  of  the  brokers,  with  money 
Bep.  610;  Heeksoherr.  Gregory,  or  stock  to  the  exact  amount  they 
4  East,  607,  614.  The  buyer  who  may  require,  making  a  profit  only 
is  interested  in  the  rise  of  the  funds  of  l-8th  per  cent,  on  each  transao- 
is  called,  in  the  language  of  the  tion  ;  a  course  of  business  alto- 
Stock  Exchange,  a  hull,  the  seller  gether  different  from  the  "  infa- 
is  a  hear,  but  either  party,  if  un-  mous "  practices  usually  called 
able  to  pay  his  differences,  becomes  stockjobbing  by  the  public, 
a  lame  duck,    A  stockjobber,  pro-  («)  Stat.  28  Vict.  c.  28. 
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Contract  for      within  the  17th  section  of  the  Statute  of  Frauds  (y),  so 

not^wfthin^ttie  *^*  ^*  ^^"^  °^^  require  a  written  memorandum  for  a 

Statute  of        contract  for  its  sale,  if  the  value  exceeds  ten  pounds  and 

the  buyer  does  not  accept  and  receive  any  part,  nor  give 

something  in  earnest  to  bind  the  bargain  or  in  part 

payment  {z).     Contract  notes  for  the  sale  or  purchase 

Stamp  duty  on  of  Government  or  other  public  stocks  or  shares,  to  the 

contract  notes.  i^^iQunt  or  value  of  five  pounds  or  upwards,  are  now 

liable  to  a  stamp  duty  of  one  penny  (a). 


Infants. 


Lnnatics  and 
idiots. 


By  a  modem  act  of  parliament,  the  Court  of  Chancery 
is  empowered  to  order  the  dividends  of  stock  belonging 
to  in&nts  to  be  applied  for  their  maintenance  (b).  By 
another  act  the  Lord  Chancellor  is  empowered  to  appoint 
a  person  to  transfer  stock  and  receive  and  pay  over 
dividends  standing  in  the  name  of  or  vested  in  any 
lunatic,  idiot  or  person  of  unsound  mind  beneficially 
entitled  thereto,  or  standing  in  the  name  of  or  vested  in 
the  committee  of  a  lunatic  who  may  have  died  intestate, 
or  himself  become  lunatic,  or  may  be  out  of  the  juris- 
diction of  or  not  amenable  to  the  process  of  the  Court 
of  Chancery,  or  if  it  be  uncertain  whether  such  com- 
mittee be  living  or  dead,  or  if  he  should  neglect  or  refiise 
to  transfer  such  stock  and  to  receive  and  pay  over  the 
dividends  thereof  (c).  And  the  Lord  Chancellor  is  also 
empowered  to  appoint  a  person  to  transfer  stock  stand- 
ing in  the  name  of  or  vested  in  any  lunatic  residing 
out  of  England ;  and  also  to  receive  and  pay  over  the 
dividends  thereof  to  the  curator  of  such  lunatic  or  other- 
wise as  the  Lord  Chancellor  shall  think  fit  (d).     By 


(y)  Stat.  29  Car.  II.  c  3.  See 
uiUey  p.  89. 

(2)  See  Numei  v.  ScipiOf  1  Ck>m. 
856;  Pickering  y.  Appleby fl  Com. 
864  ;  2  P.  Wms.  308  ;  Pawle  v. 
€^unn,  4  Bing.  N.  C.  445;  Humble 
Y.  Mitchell,  11   A.  &   £.  205 ; 


Knight  v.  Barber,  16  M.  &  W.  66. 

(a)  Stat.  23  &  24  Vict  c  111. 

(ft)  Stat  11  Geo.  IV.  &  1  WiU. 
rV.  c.  66,  8.  82. 

(<j)  Stat  16  &  17  Vict  c.  70,  s. 
140. 

id)  Sect  141. 
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another  recent  act  it  is  provided,  tliat,  when  stock  shall 
be  standing  in  the  name  of  any  infant  or  person  of 
unsound  mind  jointly  with  any  person  not  under  any 
legal  disability,  such  person  may  alone  give  a  power  of 
attorney  to  receive  the  dividends  («).  And  generally 
the  land  or  stock  of  any  lunatic,  in  possession,  reversion 
or  expectancy,  may  be  sold  or  mortgaged  for  the  pay- 
ment of  his  debts,  or  for  his  maintenance  and  otherwise 
for  his  benefit  (/  ). 

When  any  person  has  an  interest  in  stock  standing  in  DistringaB. 
the  name  of  another  he  is  enabled  to  restrain  thetransfei; 
of  such  e^^^^f  ^y^as  it  is  said^  tn  put  a  stop  vpon  it.  by 
means  of  a  writ  of  distritiffos*  to  be  served  upon  the 
Bank  of  England.  This  writ  appears  to  be  in  strictness 
a  proceeding  in  a  suit  supposed  to  have  been  commenced 
by  the  party  obtaining  it  against  the  Bank  and  the  legal 
owner  of  the  stock ;  but  in  practice  a  suit  is  not  com- 
menced, unless  the  right  to  stop  the  stock  be  disputed  (^). 
This  writ  formerly  issued  only  out  of  the  equity  side  of 
the  Court  of  Exchequer ;  but  when  the  equitable  juris- 
diction of  that  court  was  transferred  to  the  Court  of 
Chancery,  it  was  provided  that  a  writ  of  distringas^  in  a 
prescribed  form,  should  issue  out  of  the  latter  court,  the 
force  and  effect  of  which,  and  the  practice  relating  to 
the  same,  should  be  such  as  was  previously  in  force  in 
the  Court  of  Exchequer  (A).  The  writ  commands  the 
sheriff  to  distrain  the  Bank  by  their  lands  and  chattels, 
so  that  they  appear  in  court  to  answer  a  bill  of  com- 
plaint lately  exhibited  against  them  and  other  defendants 
by  the  person  obtaining  the  writ.  The  object  of  the 
writ  is  stated  in  a  notice,  which  is  served  along  with  it, 
to  be  for  the  purpose  of  restraining  any  transfer  of  the 

(tf )  Stat  8  &  9  Vict  c.  97,  s.  3.  (^)  See  Wilkinson  on  the  Funds, 

(/)  Stat  16  &  17  Vict  c.  70,  286—262;  Be  Cross,  1  Drew.  & 

0.  116  ;  25  &  26  Vict.  c.  86,  as.  Sm.  680. 

12—14.  (A)  Stat  6  Vict  c.  6,  s.  6. 
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stock  in  question  until  the  order  of  the  court  be  obtained. 
An  appearance  is  accordingly  entered  bjthe  Bank,  and 
the  transfer  of  the  stock  is  thus  restrained.  When  the 
distringas  is  required  to  be  remored,  an  order  of  the 
court  may  be  readily  obtained  for  the  dismissal  of  the 
supposed  suit.  It  is  surprising  that  a  course  by  which 
a  cestui  que  trust  of  stock  may  be  so  e£Eectually  pro- 
tected &om  any  fraudulent  transfer  by  his  trustee  should 
not  be  more  frequently  adopted. 


Stock  may  be 
charged  with 
judgment 
debts. 


Stocky  being  a  kind  of  chase  in  action^  could  not  for- 
merly have  been  sold  under  a  Jieri  facias  issued  in  exe- 
cution of  a  judgment  against  the  owner  (t).  And,  in 
fiM5t,  in  the  acts  by  which  stocks  were  created,  it  was 
declared  that  they  should  not  be  taken  in  execution  (A). 
But  by  the  act  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors  (/),  it  is  provided  that 
any  judge  of  one  of  the  superior  courts  of  common 
law(m),  on  the  application  of  any  judgment  creditor, 
may  order  that  any  government  stock  of  the  debtor 
standing  in  his  own  name,  or  in  the  name  of  any  person 
in  trust  for  him,  shall  stand  charged  with  the  payment 
of  the  judgment  debt  and  interest ;  and  such  order  shall 
entitle  the  judgment  creditor  to  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  fiivour  by  the  debtor ;  but  no  proceedings 
are  to  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the 
date  of  such  order  (n).  And  by  a  subsequent  act  of 
parliament  (o),  this  provision  is  declared  to  extend  to 


(i)  Dundoi  y.  Dutetu,  1  Yes. 
jun.  198. 

(Ji)  Bank  of  Bngland  y.  JSttfm, 
16  Ves.  677. 

(0  Stat.  1  &  2  Vict.  c.  110,  s.  U. 

(m)  MUet  Y.  Presland,  4  Myl. 
&  Cr.  431. 

(fi)  See  Watts  v.  Jeferyes,  8 


Mac.  &  GokI.  372 ;  Watts  t.  Por- 
ter, Q.  B.  1  Jur.  N.  S.  183  ;  8  E. 
&  B.  748 ;  contra,  BeavanY.  Earl 
of  Oxford,  6  De  Gex,  M,  &  G. 
624,626, 632;  SeoUy.  LordHagt- 
ings,  4  Kay  &  J.  688,  688. 

(jD)  Stat  8  &  4  Vict.  c.  82,  b.  1. 
See  Hulkes  y.  Day,  10  Sim.  41. 
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the  interest  of  any  judgment  debtor,  whether  in  posses- 
sion, remainder  or  reversion,  and  whether  vested  or  con- 
tingent, as  well  in  such  stock  as  in  the  dividends  or 
annual  produce  thereof,  and  also  to  stock  in  which  the 
debtor  may  be  interested  standing  in  the  name  of  the 
accountant-general  of  the  Court  of  Chancery  (p).  And 
in  order  to  prevent  any  judgment  debtor  from  disposing 
of  the  stock  authorized  to  be  charged,  an  order  may  be 
procured  by  the  creditor,  in  the  first  instance  ex  parte, 
restraining  the  Bank  of  England  from  permitting  a 
transfer  of  the  stock  until  the  order  shall  either  be  made 
absolute  (that  is  confirmed  and  continued)  or  discharged ; 
and  no  disposition  of  the  judgment  debtor  in  the  mean- 
time is  to  be  valid  or  effectual  as  against  the  creditor. 
And  the  order  will  be  made  absolute  if  the  debtor  do 
not,  within  a  time  mentioned  in  the  order,  show  cause 
to  the  contrary  (q).  When  the  debtor  is  entitled  to  the 
dividends  of  stock  standing  in  the  names  of  trustees, 
the  order  obtained  by  the  creditor  charging  such  divi- 
dends will  be  binding  on  the  trustees ;  but  the  Bank 
must  still  pay  the  dividends  to  the  trustees  as  legal 
owners  (r). 

The  history  of  the  law  respecting  the  transmission  of  Transmission 
stock  by  will  affords  a  curious  instance  of  the  enact-  ^yf^  ^ 
ments  of  the  legislature  having  been  virtually  overruled 
by  the  decisions  of  the  Court  of  Chancery.  The  acts 
by  which  the  funds  were  created  provided,  that  any 
person  possessed  of  stock  might  devise  the  same  by  will 
in  writing  attested  by  two  or  more  credible  witnesses,  but 
that  such  devisee  should  receive  no  payment  till  so 
much  of  the  will  as  related  to  the  stock  had  been  entered 
in  the  office  at  the  Bank ;  and  in  default  of  such  devise 

(^)  See  Warhurton  ▼.  Mill,  1  land,  11    Mee.    &    Wels.  823  ; 

Kay,  470.  Brutead  ▼.  WilUm,  3  Hare,  236 ; 

(^)  Stat.  1  &  2  Vict.  c.  110,  8.  and  see  Taylor  y.  Tumbull,  4  H. 

15.  &  N.  495. 

(r)  Chv/rchillY,Jiankof  Eng- 
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the  stock  should  go  to  the  executors  or  administrators  («)• 
The  Court  of  Chancery  however  held^  that  as  stock  had 
been  declared  hj  parliament  to  be  personal  estate,  it 
must,  like  all  other  personal  estate,  devolve,  in  the  first 
instance,  on  the  executor  for  payment  of  debts,  even 
though  it  should  have  been  specially  bequeathed  {t) ; 
and  that  the  executor,  having  it  in  his  hands  by  virtue 
of  his  office  of  executor,  was  bound  after  payment  of 
debts  to  dispose  of  it  according  to  the  will  of  his  testator, 
even  although  such  will  were  unattested  («).  For,  pre- 
viously to  the  act  for  the  amendment  of  the  laws  with 
respect  to  wills  (a:),  a  will  of  personal  estate  required  no 
attestation.  In  effect,  therefore,  a  person  was  enabled 
to  bequeath  his  stock  by  a  will  unattested.  All  wills, 
however,  are  now  required  to  be  attested  by  two  wit- 
nesses. And  by  a  recent  act  of  parliament  the  pro- 
visions of  the  old  acts,  which  had  virtually  been  dis- 
regarded, have  been  formally  repealed ;  and  it  is  declared 
that  the  stock  of  a  deceased  person  may  be  transferred 
by  his  executors  or  administrators,  notwithstanding  any 
specific  bequest  or  disposition  thereof  contained  in  the 
will ;  but  the  Bank  are  not  to  be  required  to  allow  of 
such  transfer,  or  of  the  receipt  of  any  dividend  on  the 
stock,  until  the  probate  of  the  will  or  the  letters  of  ad- 
ministration shall  have  been  first  left  at  the  Bank  for 
registration.  And  the  Bank  may  require  all  the  exe- 
cutors who  shall  have  proved  the  will  to  concur  in  the 
transfer  ( y).  And  the  registry  of  specific  bequests  of 
stock  is  no  longer  required,  but  merely  the  registry  of 
the  names  of  the  deceased  party,  and  of  his  executors 
and  administmtors  {z). 

(«)  Stat  1  Geo.  I.  stat.  2,  c.  19,  («)  Rijiley  v.  Watermorth,  7 

8.  12,  and  subsequent  acts.  Yes.  440 ;  Ik'anklin  v.  Bank  of 

(f)  Bank  of  England  v.  Mof-  En^Und,  675,  689. 

faUy  S  Bro.  C.  C.  260  ;  Bank  of  (a?)  Stat  7  WiU.  IV.  &  I  Vict 

England  ▼.  Parsons,  5  Ves.  666 ;  c.  26. 

Bank  of  England  v.  Lunn,  16  (y)  Stat  8  &  9  Vict  c.  97,8. 1. 

Ves.  669.  (2)  Sect.  2. 
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The  next  kind  of  incorporeal  personal  property  which  Shaies. 
we  shall  mention  are  shares  in  joint  stock  companies. 
*  Joint  stock  companies  were  formerly  of  two  kinds,  those 
which  were  incorporate,  or  made  into  corporations,  and 
those  which  were  not  so. 

Corporations  are  legal  personages,  always  known  by  Corporation8 
the  same  name,  and  preserving  their  identity  through  a  ^^f"  aggr©- 
perpetual  succession  of  natural  persons.  They  are  either 
corporations  sole^  composed  only  of  one  person,  such 
as  a  bishop,  a  parson,  or  the  chamberlain  of  London ; 
or  corporations  aggregate^  composed  of  many  persons 
acting  on  aU  solemn  occasions  by  the  medium  of  their 
common  seal  {a) ;  and  it  is  of  such  corporations  that  we 
are  now  about  to  speak.  Such  corporations  may  be 
created  either  by  charter  conferred  by  the  queen's  letters- 
patent,  or  by  act  of  parliament.  And,  till  a  few  years 
ago,  all  joint  stock  companies  which  had  not  obtained 
this  expensive  sanction  were  in  &ct  private  partnerships 
on  an  extended  scale.  In  the  present  reign  however, 
as  we  shall  hereafter  see,  provision  has  been  made  for 
the  incorporation  of  all  public  joint  stock  companies  (6) ; 
but  such  companies  as  are  incorporated  by  letters- 
patent  or  special  act  of  parliament  stiU  enjoy  peculiar 
privileges.  These  companies  therefore  first  require 
notice. 

The  nature  and  incidents  of  shares  in  the  joint  stock  Companies  in- 
of  companies  incorporated  by  letters-patent  or  act  of  ^ter  or  wL 
parliament  have  generally  been  determined  by  their  re- 
spective charters  or  acts  of  incorporation.     And  in  the 
great  majority  of  cases,  and  in  aU  the  modem  charters 

(a)  See  Bac  Abr.,  tit  Corpora-  118,  partly  repealed  by  stat.  20  & 

tions;  1  Black.  Com.  ch.  18.  21  Vict.  c.  49;  all  now  repealed  by 

(J)  Stat.  7  &  8  Vict,  c  110;  the  Companies'  Act,  1862,  stat 

partly  repealed  by  stat.  20  &  21  25  &  26  Vict  c.  89. 
Vict.  c.  14,  8.  23  ;  7  &  8  Vict,  c 

W.P.P.  O 
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and  acta  of  incorporation^  the  shares  are  declared  to  be 
personal  estate,  and  transmissible  as  such.  In  a  few  of 
the  older  companies,  of  which  the  New  Riyer  Company 
is  an  instance  (c),  the  shares  are  real  estate  in  the  nature 
of  incorporeal  hereditaments.  For  the  future,  however, 
all  the  provisions  contained  in  special  acts  for  the  incor- 
poration of  joint  stock  companies  will,  as  far  as  pos- 
The  ClantM  sible,  be  the  same.  For  an  act  of  parliament  has  been 
ActoT  ^'^  passed  "  for  consolidating  in  one  act  certain  provisions 
usually  inserted  in  acts  with  respect  to  the  constitution 
of  companies  incorporated  for  carrying  on  undertakings 
of  a  public  nature"  (^).  Other  acts  have  also  been 
passed  for  consolidating  certain  provisions  usually  in- 
serted in  acts  authorizing  the  taking  of  lands  for  under- 
takings of  a  public  nature  (e)  ;  in  acts  authorizing  the 
making  of  railways  (/  )  ;  in  acts  for  constructing  or 
regulating  markets  and  fairs  (^) ;  in  acts  authorizing  the 
making  of  gasworks  for  supplying  towns  with  gas  (h) ; 
or  of  waterworks  for  supplying  towns  with  water  (i) ;  in 
acts  for  the  making  and  improving  of  harbours,  docks 
and  piers  (A);  in  acts  for  paving,  draiuing,  cleansing, 
lighting  and  improving  towns  (/) ;  and  in  acts  autho- 
rizing the  ynftking  of  cemeteries  (m).  In  each  of  these 
a£ts  enactments  are  made  with  respect  to  various  matters 
usually  contained  in  acts  of  incorporation  for  the  above 
purposes  ;  and  it  is  provided  that  the  clauses  and  pro- 
visions of  these  general  a^'ts,  save  so  far  as  they  shaJl 
be  expressly  varied  or  excepted  by  any  special  act,  shall 

(O  Dryhtitter  v.  BaHhoUmew,  92.    See  also  Btata.  27  &  28  Vict. 

2  P.  Wms.  127.  c.  120;  27  &  28  Vict,  c  121. 

id)  Stat  8  &  9  Vict.  c.  16j  ex-  {g)  Stat.  10  &  11  Vict.  c.  14. 

tended  b/  etat  26  &  27  Vict,  c  (A)  Stat  10  &  11  Vict  c.  16. 

118.  (t)  Stat.  10  &  11  Vict  c.  17; 

(e)  Stat  8  &  9  Vict  c.  18;  ex-  extended  by  stat  26  &  27  Vict  c. 

tended  by  stat  23  &  24  Vict  c.  98. 
106.  (A)  Stat  10  &  11  Vict  c.  27. 

(/)  Stat  8  &  9  Vict.  c.  20;  ex-         (/)  Stat  10  &  11  Vict  c.  84. 
tended  by  stat.  26  &  27  Vict  c.         (w)  Stat.  10  &  11  Vict  c.  65. 
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apply  to  every  undertaking  which  shall  thereafter  be 
authorized  by  act  of  parliament  for  any  of  the  purposes 
above  referred  to.  A  uniformity  is  thus  given  to  the 
constitution  of  such  companies,  and  the  length  of  the 
acts  of  parliament  required  to  establish  them  has  be^i 
greatly  diminished.  A  short  title,  for  the  convenience 
of  reference,  is  given  to  each  act.  The  act  first  men^ 
tioned  is  caUed  ^^  The  Companies  Clauses  Consolidation 
Act,  1845"  (r),  and  all  the  others  have  similar  titled. 

The  Companies  Clauses  Consolidation  Act  contains  Companies 
provisions  "vrith  respect  to  the  distribution  of  the  capital  soHdation  Act, 
of  the  company  into  shares,  which  are  to  be  personal  1845. 
estate,  and  transmissible  as  such  (o) ;  with  respect  to 
the  transfer  of  shares,  which  must  be  by  deed  duly 
stamped,  in  which  the  consideration  shall  be  truly 
stated (  p)y  and  which  cannot  take  place  until  the  trans- 
feror shaU  have  paid  all  calls  for  the  time  being  due  on 
every  share  held  by  him  (y)  ;  with  respect  to  the  trans- 
mission of  shares  by  will,  intestacy,  marriage  of  a  female, 
&c.  (r) ;  with  respect  to  the  pajrment  of  calls  (5),  which 
may  be  made  payable  by  instalments  (f )>  and  the  for- 
feiture of  shares  for  nonpayment  of  calls  («)  ;  with 
respect  to  the  remedies  of  creditors  of  the  company 
against  the  shareholders  (x),  which  are  confined  to  the 
extent  of  their  shares  in  the  capital  of  the  company  not 
then  paid  up,  and  may  be  exercised  only  in  case  there 
cannot  be  foimd  sufficient  property  or  effects  of  the  com- 

(»)  Stat.  8  &  9  Vict,  c  16,  s.  4.  (*)  Sects.  21—28.   See  Wolver^ 

(jo)  Sect.  7.  hampton  New  Waterworks  Com- 

ij?)  Sect  14.  pany  v.  JSdmketford,  6  C.  B.  N. 

iq)  Sect.  16 ;  ffall  t.  Norfolk  S.  386. 

EgttuLry  Company y  Q.  B.  16  Jur.  (t)   Ambergate^  S^g,  Bailway 

149 ;  Regina  v.  Londonderry  and  Company  ▼.  Noroliffe^  6  Ex.  Eep. 

Coleraine  Railway  Company,  18  629. 

Q.  B.  998.  (w)  Sects.  29—85. 

(r)  Secte.  18, 19.  (a?)  Sect.  36. 
02 
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pany  whereon  to  levy  execution  (y) ;  with  respect  to  the 
borrowing  of  money  by  the  company  (ar),  the  conversion 
of  the  borrowed  money  into  capital  (a),  the  consolidation 
of  the  shares  into  stock  (b\  general  meetings  {c),  the 
appointment  and  rotation  of  directors  ((/),  the  powers  (e)^ 
proceedings  and  liabilities  of  the  directors  (/)^  the  ap- 
pointment and  duties  of  auditors  (g),  the  accountability 
of  the  officers  of  the  company  (A),  the  keeping  of  ac- 
counts {%),  the  making  of  dividends  {k),  and  of  bye  laws  (/), 
the  settlement  of  disputes  by  arbitration  (m),  the  giving 
of  notices  (n)^  the  recovery  of  damages  and  penalties  (o), 
and  appeals  with  respect  to  such  damages  or  penalties 
to  the  quarter  sessions  (p) ;  and  lastly^  with  respect  to 
affording  access  to  the  special  act  by  all  parties  inter- 
ested (y).  The  provisions  of  the  other  acts  are  not  of  a 
nature  to  require  enumeration.  By  a  recent  act  of  par- 
liament provision  has  been  made  for  the  exoneration 
from  stamp  duty  of  transfers  of  bonds  and  mortgages 
given  by  public  companies  for  money  which  by  their 
acts  of  parliament  they  may  be  authorized  to  borrow, 
on  the  original  bond  or  mortgage  being  stamped  in  the 
first  instance  with  three  times  the  amount  of  the  ad 
valorem  duty  over  and  above  such  duty  (r). 

IncQQTenienoe       Joint  stock  companies  which  had  not  obtained  letters- 

(y)  Devereux  v.  Kilkenny,  fc.  Railway  Company,  Lds.  J.,  11 

Bailmay  Company,  5  Ex.  Rep.  Jnr.  N.  S.  124. 

834 ;  Hitchim  v.  Kilkenny,  ^o.  {g)  Sects.  101--108. 

Railway  Company,  W  C.  B.  160;  (A)  Sects.  109—114. 

Mxon  V.  Brownlow,  8  H.  &  N.  (i)  Sects.  116—119. 

686.  (*)  Sects.  120—128. 

(«)  Stat  8  &  9  Vict,  c.  16,  b.  (0  Sects,  124-127. 

88—66.  (w)  Sects.  128—134. 

da)  Sects.  66-60.  (n)  Sects.  135-139. 

(b)  Sects.  61-64.  (<?)  Sects.  142—168. 

Cc)  Sects.  66—80.  {p)  Sects.  159, 160. 

(i)  Sects.  81—89.  (?)  Sects.  161, 162. 

(<?)  Sects.  90,  91.  (r)  Stot,  16  &  17  Vict.  c.  59, 

(/)  Sects.   92  —  100;    Wilton  8.14. 
Y.  West  Hartlepool  Harbour  and 
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patent  or  special  acts  of  incorporation  were  formerly  of  miincor- 
Bubjected  to  very  great  inconvenience  whenever  they  §^com^*^ 
had  occasion  to  take  legal  proceedings  against  any  per-  panies. 
son  who  happened  to  be  a  shareholder.  And  every 
shareholder  in  such  companies  was  subject  to  the  like 
inconvenience  whenever  he  had  occasion  to  proceed 
against  the  company.  For  such  a  company,  however 
extensive,  was  in  law  merely  a  partnership ;  and  a  part- 
ner who  owes  money  to  the  partnership  of  which  he  is 
a  member,  evidently  owes  a  portion  of  it  to  himself  ac- 
cording to  his  interest  in  the  joint  stock ;  and  in  like 
manner  a  partner  who  is  a  creditor  claims  part  of  his 
demand  against  himself.  In  each  case,  therefore,  an 
account  must  be  settled  before  the  exact  debt  or  credit 
of  the  partner  can  be  ascertained  {s).  In  order  to  ob- 
viate the  difficulties  which  thus  arose,  many  joint  stock 
companies  obtained  special  acts  of  parliament,  enabling 
them  to  sue  and  be  sued  in  the  name  of  some  officer. 
And  an  act  of  parliament  (t)  was  passed  empowering  Letters-patent, 
the  crown  to  grant,  by  letters-patent,  charters  to  com- 
panies for  any  trading  or  other  purposes  whatsoever, 
which,  without  incorporating  such  companies,  would 
empower  them  to  sue  and  be  sued  in  the  name  of  some 
officer  appointed  and  registered  for  the  purpose.  This 
act  is  still  in  force,  and  it  contains  a  valuable  provision, 
empowering  the  crown  to  limit,  by  the  letters-patent,  the 
liability  of  the  individual  members  of  the  company  for 
its  engagements  to  a  given  extent  per  share  (u).  Bank-  Banking  com- 
ing companies,  whose  shareholders  are  generally  their  P"°^^ 
customers,  were  peculiarly  subject  to  the  inconvenience 
above  referred  to  in  suing  and  being  sued.  Accordingly 
by  modem  statutes  (ar),  all  such  banking  companies  aa 

(*)  See  Richardson  v.  Bank  of         {u)  Sect.  4. 
England,  4  My.  &  Cr.  165.  (a?)  Stats.  7  Geo.  IV.  c.  46,  8.  9 

(0  Stat.  7  Wm.  IV.  &  1  Vict.  etiteq.\  1  &  2  Vict  c.  96;  extended, 

c.  73,  repealing  a  fonner  statute  8  &  4  Vict.  c.  Ill;  made  perpetual, 

for  a  similar  pnrpoee,  4  &  5  Will.  5  &  6  Vict  c.  86;  27  &  28  Vict. 

IV.  c.  94.  c.  32.  * 
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consisted  of  more  than  six  members  were  allowed  to 
i^point  some  public  of&cer  who  must  sue  and  be  sued 
on  behalf  of  the  company  (^).  More  recently,  howeyer, 
two  acts  of  parliament  were  passed,  the  one  incorpo- 
rating public  joint  stock  companies,  the  other  for  pro- 
yiding  for  the  incorporation  of  joint  stock  banks.  Each 
of  these  acts  require  some  notice. 

Joint  Stock  The  first  act  was  intituled  "  An  Act  for  ihe  Begistmr 

Registratiaii     tion.  Incorporation  and  Regulation  of  Joint  Stock  Com- 
-^^^  panics"  {g).     This  act  applied  to  every  joint  stock  com- 

pany established  for  any  commercial  purpose,  or  for  any 
purpose  of  profit  (a),  or  for  the  purpose  of  insurance 
(except  banking  companies,  schools  and  scientific  and 
literary  institutions,  and  friendly,  loan  and  benefit  build- 
ing societies  duly  certified  and  enrolled  under  the  statutes 
in  force  respecting  such  societies  (6)  )  ;  and  the  term 
'^  joint  stock  company**  comprehended  every  partnership 
whereof  the  capital  was  divided  or  agreed  to  be  divided 
into  shares,  and  so  as  to  be  transferable  without  the  ex- 
press consent  of  all  the  copartners ;  and  also  every  insu* 
ranee  company ;  whether  of  lives,  ships,  or  against  fire 
or  storm ;  and  every  company  fi>r  granting  or  purchasing 
annuities  on  lives ;  and  every  fiiendly  society  insuring  to 
an  amount  exceeding  200/.  upon  one  life  or  for  any  one 
person ;  and  also  every  partnership  which  at  its  forma- 
tion, or  by  subsequent  admission  (except  any  admission 
consequent  on  devolution  or  other  act  of  law),  should 
consist  of  more  than  twenty-five  members.  But  the  act 
did  not  apply  to  companies  incorporated  by  statute  or 
charter,  nor  to  companies  authorized  to  sue  and  be  sued 
in  the  name  of  some  officer  or  person  (c).     This  act, 

(y)  Chapman  t.  Miltain,  5  Ex.  (a)  See  The  Queen  y.  Whit" 

Bep.  61 ;  Steward  ▼.  Qreane%^  10  iMvnh^  15  Q.  B.  600  ;  Bear  v. 

Mee.  &  Welfl.  711.  Bromley,  21  L.  Jour.  Q.  B.  354 ; 

(2)  StoL  7  &  8  Vict  c.  110,  18  Q.  B.  271. 

amended  by  stat  10  &  11  Vict  (ft)  Seei7(7^,  pp.  211-21i. 

c.  78.  (r)  Sect  2. 
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however,  has  sinoe  been  repealed  (d).    It  provided  for  Now  repealed, 
the  establishment  of  a  registry  office,  in  which  the  name  Registry  office. 
and  business  of  every  projected  company,  together  with 
the  names,  occupations  and  places  of  business  and  resi- 
dence of  the  promoters  of  the  company,  were  required  to 
be  registered  before  they  could  proceed  to  make  public, 
whether  by  way  of  prospectus,  handbill  or  advertise- 
ment, any  intention  or  proposal  to  form  the  company  («)• 
Further  particulars  were  also  to  be  registered  as  they 
should  be  decided  on  from  time  to  tuneC/).     This  re- 
gistration, however,  only  enabled  the  company  to  act 
provisionally,  and  it  was  therefore  termed  pranisional  Proyisional 
registration.     And  before  the  company  could  act  other-  'efi^'^^ion. 
wise  than  provisionally,  it  was  required  to  obtain  a  cer- 
tificate of  complete  registration.     This  certificate  could  Complete 
only  be  obtained  on  production  of  a  deed  of  settlement  i^g^*™*^*^"- 
of  the  company,  according  to  the  form  set  forth  in  the 
act,  signed  by  at  least  one-fourth  in  number  of  the  per* 
sons  who  at  the  date  of  the  deed  had  become  subscribers, 
and  who  should  hold  at  least  one-fourth  of  the  maximum 
number  of  shares  in  the  capital  of  the  company  (j). 
This  deed  was  required  to  be  certified  by  two  directors 
of  the  company  in  a  given  form,  and  along  with  it  was 
to  be  produced  a  complete  abstract  or  index  of  the  deed, 
together  with  a  copy  of  it  for  registration.     Provision 
was  also  made  for  the  registration,  half-yearly  or  oftener, 
of  all  transfers  of  shares,  and  of  changes  in  the  names 
of  the  shareholders  (A),  and  for  an  annual  return  of  the 
name  and  business  of  every  company  (i).     On  complete 
registration  being  certified  the  company  became  incor-  incorporation. 
porated{k)  as  firom  the  date  of  the  certificate,  by  the 

(<0  Stat.  25  &  26  Vict.  c.  89.  b.  4  ;  10  &  11  Vict.  c.  78,  ss.  4, 

(^)  Stet.  7  &  8  Vict.  c.  110,  a.  4.  6,  6. 

See  also  stat.  10  &  11  Vict.  c.  78,  (ff)  Stat.  7  &  8  Vict.  c.  110, 8.  7. 

&  7  ;  AbboU  r.  IlogerSy  C.  P.  1  (JC)  Sects.  11—13. 

Jnr.  N.  S.  804;  16  C.  B.  277.  (i)  Sect.  14. 

(/)  Stat.  7  &  8  Vict.  8.  110,  (*)  Banwen  Iron  Company  t. 

Bametf,  8  C.  B.  406. 
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Existing  com* 
panies. 


Transfer  of 
aharoa. 


Liability  of 
BhaiehoIderB. 


name  of  the  company  as  set  forth  in  the  deed  of  settle- 
ment^ with  power  to  have  a  common  seal,  but  on  which 
was  to  be  inscribed  the  name  of  the  company,  and  with 
other  powers  necessary  to  the  conduct  of  their  a&irs  (/), 
including  a  power  to  hold  lands  on  obtaining  a  licence 
for  that  purpose  from  the  Board  of  Trade  (ni).  Provi- 
sion was  also  made  for  the  registry  of  joint  stock  com- 
panies then  existing,  and  for  the  alteration  of  their 
deeds  of  settlement  in  order  to  comply  with  the  provi- 
sions of  the  act  (n).  The  transfer  of  shares  was  required 
to  be  effected  by  deed  in  a  given  form,  to  be  duly 
stamped,  and  in  which  the  full  amount  of  the  pecuniary 
consideration  for  the  sale  was  to  be  truly  expressed  (p). 
But  no  sale  or  mortgage  of  any  share  was  valid  until 
the  company  had  obtained  a  certificate  of  complete  re- 
gistration and  the  subscriber  had  been  duly  registered 
as  a  shareholder  in  the  Registry  Office  (;?);  and  no 
transfer  could  be  made  if  the  transferor  should  not  then 
have  paid  up  the  frill  amount  due  to  the  company  on 
every  share  held  by  him,  unless  there  were  a  provision 
to  the  contrary  in  the  deed  of  settlement  (9).  Share- 
holders in  these  companies  were  liable  to  the  creditors 
of  the  company,  if  such  creditors  had  used  due  diligence 
to  obtain  satisfaction  by  execution  against  the  property 
of  the  company ;  but  sAer  the  expiration  of  three  years 
next  after  any  person  should  have  ceased  to  be  a  share- 
holder, his  liability  ceased  (r). 


The  act  which  provided  for  the  incorporation  of 
banking  companies  was  intituled  *'  An  Act  to  regulate 
Bepeal  of  act.   Joint  Stock  Banks  in  England"  (5).     This  act  has  now 


Banking  00m- 
panies. 


(0  Stat  7  &  8  Vict.  c.  1 10,  s.  25.      $on,  8  De  Qex,  M.  &  G.  556. 


(to)  Stat.  10  &  11  Vict  c.  78, 
8, 1,  2,  3. 
(n)  Scots.  58,  59. 
io)  Sect  64. 
I2O  Sect  26  ;  Ex  parte  Neil- 


(^)  Sect  64. 

(r)  Sects.  G6— 68;  Cheenwood'i 
ease,  3  De  Gcx,  M.  &  G.  459, 
478;  S.  C.  18  Jur.  887. 

(*)  Stat  7  &  8  Vict  c.  113. 
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been  repealed  (0*  The  incorporation  effected  under  the 
provisions  of  this  act  was  by  letters-patent,  obtained,  on 
petition,  &om  the  crown.  The  petition  was  referred  to 
the  Board  of  Trade,  on  whose  report  a  charter  was 
granted  to  the  company  (tt)  for  a  term  not  exceeding 
twenty  years  (a:).  Other  provisions  were  also  made  for 
the  registration  of  the  company,  the  transfer  of  shares, 
the  liability  of  shareholders,  and  other  matters  which  it 
is  now  unnecessary  to  state. 

The  main  object  of  the  two  statutes  above  referred  to  Objects  of 
was  evidently  to  give  publicity  to  the  names  of  the  real  ®*®  **^' 
promoters  and  shareholders  of  joint  stock  companies, 
so  that  the  public  might  know  with  whom  they  were 
dealing,  and  that  those  who  reaped  the  benefit  of  such 
undertakings  might  also  bear  their  proper  share  of  the 
risk.  Another  object  was  to  recognize,  as  legal  per- 
sonages, bodies  which  before  had  a  legal  existence,  but 
had  no  convenient  means  of  acting  or  of  being  acted 
on.  In  the  same  spirit  another  act  of  parliament  was  Bonkraptcy 
passed  in  the  same  session, "  for  facilitating  the  winding-  ^,ip^^^ 
up  the  afi&irs  of  joint  stock  companies  unable  to  meet 
their  pecuniary  engagements"  (y).  By  this  act  all  in* 
corporated  or  privileged  companies  for  any  commercial 
or  trading  purposes,  including  banking  companies  (z), 
and  also  all  joint  stock  companies  within  the  definition 
contained  in  the  act  for  their  incorporation  (a),  were 
made  liable  to  bankruptcy  in  the  same  manner  as  pri- 
vate individuals ;  but  the  bankruptcy  of  the  company 
was  not  to  be  construed  to  be  the  bankruptcy  of  any 
member  of  the  company  in  his  individual  capacity  (&)• 

This  act,  however,  was   almost    entirely  superseded  Wmding-Qp 

acts. 

(t)  Stat  26  &  26  Vict.  c.  89.  c.  78. 

(«)  Stat  7  &8Victc.  113,8.3.  (a)  Stat  7&  8  Vict  c.  113,  s.  48. 

(a?)  Sect  6.  (a)  Stat  7  &  8  Vict  c.  110,  s. 

(y)  Stat  7  &  8  Vict,  c.  111,  2;  ante,  p.  198. 

amended  b)-  stat  20  &  21  Vict  (*)  Stat  7  &  8  Vict  c.  111,8.2. 
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bj  the  ^' Joint  Stock  Companies  Wmding-ap  Act, 
1846"  (c),  as  amended  by  the  ^  Joint  Stock  Companies 
Winding-up  Amendment  Act,  1849"  (cf),  under  which 
an  official  manager  was  appointed,  and  a  list  of  oontri- 
botories  made  out,  on  whom  calls  were  made  from  time 
to  time  tx  payment  of  the  debts  and  liabilities  of  the 
company.  These  acts  again  did  not  ^yply  to  com- 
panies registered  under  the  ^  Joint  Stod^:  Companies 
Act,  1856  "(tf),  by  which  act,  as  several  times 
amended  (/),  joint  stock  companies  were  regulated, 
until  the  passing  of  the  "  Companies  Act,  1862  **  (g). 
This  act  has  r^)ealed  and  consolidated  all  the  foimer 
acts  relating  to  joint  stock  companies. 

The  Limited  An  act  of  parliament  was  passed  in  1855  far  limiting 
1866^'^  ^^^  *^^  liability  of  members  of  certain  joint  stock  com- 
panies (A).  Under  this  act  any  joint  stock  company  to 
be  formed  under  the  act  7  &  8  Vict,  c  110,  other  than 
an  assurance  company,  with  a  capital  to  be  divided  into 
shares  of  a  nominal  value  of  not  less  than  10/.  each, 
might  obtain  a  certificate  of  complete  registration  with 
limited  liability,  upon  ccnnplying  with  certain  condi- 
tions. With  reference  to  this  act  it  was  remarked  in 
the  third  edition  of  the  present  work  (t),  that  it  seems 
that  all  that  can  now  be  expected  of  an  act  of  parlia- 
ment is  to  introduce  a  principle  to  be  worked  out  by 
subsequent  amendments ;  and  that  it  was  to  be  hoped 
that  the  principle  of  limited  liability  then  introduced 
might  by  some  future  act  be  both  more  widely  extended 
and  more  accurately  applied.  This  was  afterwards  done 
by  the  Joint   Stock  Companies  Acts,  1856  (A),  and 

(o)  Stat  11  &  12  Vict.  c.  46.  (/)  Stat.  20  &  21  Vict,  c  14  ; 

(<0  Stat.  12  &  13  Vict  c.  108,  20  &  21  Vict.  c.  49;  21  &  22  Vict, 

amended  by  stat.  20  &  21  Vict  o.  c.  60  ;  21  &  22  Vict.  c.  91. 
78;  and  see  as  to  Railways,  stat.  (^)  Stat.  25  &  26  Vict.  c.  89. 

13  &  14  Vict.  c.  88.  (A)  Stat  18  &  19  Vict  c  133. 

(e)  Stat  19  &  20  Vict  c.  47,  •.  (i)  Pp.  182, 183. 

108.  (A)  Stet  19  ft  20  Vict.  c.  47. 


OF  PEBSOlf  AL  AimUITIEa,  BTOGXfi  AND  SHABES.  203 

1857  (l),  and  the  Joint  Stock  Banking  Companies  Act, 
1 857  (m),  as  amended  by  subsequent  acts  (n),  all  of  which 
are  now  repealed  and  consolidated  bj  the  Companies 
Act,  1862  (0). 

Under  this  act  seven  or  more  persons  associated  for  Companies 
any  lawful  purpose,  may  by  subscribing  their  names  ^ 
to  a  memorandum  of  association,  and  otherwise  com- 
plying with  the  requiffltions  of  the  act  in  respect  of 
registration,  form  an  incorporated  company,  with  or 
without  limited  liability  ( p).  But  no  banking  company 
claiming  to  issue  notes  in  the  United  Kingdom  shall  be 
entitled  to  limited  liability  in  respect  of  such  issue  (9  )• 
Kpt  more  than  ten  persons  may  carry  on  the  business 
of  banking  as  partners,  unless  they  are  registered  under 
this  act,  or  are  formed  in  pursuance  of  some  other  act  of 
parliament  or  of  letters  patent ;  and  no  partnership  con- 
sisting of  more  than  twenty  persons  can  now  be  formed 
for  the  purpose  of  carrying  on  any  other  business  that 
has  for  its  object  the  acquisition  of  gain  by  the  partner- 
ship or  by  the  individual  members  thereof,  unless  it  be 
registered  as  a  company  under  this  act,  or  be  fonned  in 
pursuance  of  some  other  act  of  parliament,  or  of  letters 
patent,  or  be  a  company  engaged  in  working  mines 
within  and  subject  to  the  jurisdiction  of  the  Stanna- 
ries (r).  The  liability  of  the  members  of  a  company  liabiHfy  maj 
formed  under  this  act  may,  according  to  the  memo-  ^l™i*«^ 
randum  of  association,  be  limited  either  to  the  amount, 
if  any,  unpaid  on  the  shares  respectively  held  by  them, 
or  to  such  amount  as  the  members  may  respectively 
undertake  by  the  memorandum  of  association  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  its 

(0  Stat  20  &  21  Vict.  c.  U.  (0)  Stat.  25  &  2C  Vict.  c.  89. 

(w)  Stat.  20  &  21  Vict.  c.  40.  (p)  Sect.  6. 

(n)  Stat.  20  &  21  Vict.  c.  80;  iq)  Sect  182. 

21  &  22  Vict  c.  60;  21  &  22  Vict  (r)*  Sect  4. 
C.91. 
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being  wound  up  («).  In  the  former  case,  the  company 
is  said  to  be  limited  by  shares ;  and  in  the  latter,  to  be 
limited  by  guarantee.  The  memorandum  of  associa- 
tion of  a  company  limited  by  shares  must  contain  the 
following  things : — 

1.  The  name  of  the  company  with  the  addition  of 

the  word  "limited/'  as  the  last  word  of  such 
name. 

2.  The  part  of  the  United  Kingdom  in  which  the 

registered  office  of  the  company  is  proposed  to 
be  situate. 

3.  The  objects  for  which  the   company  is  to  be 

established. 

4.  A  declaration,  that  the  liability  of  the  members 

is  limited. 

5.  The  amount  of  capital  with  which  the  company 

proposes  to  be  registered,  divided  into  shares  of 
a  certain  fixed  amount ;  subject  to  the  following 
regulations : — 

1.  That  no  subscriber  shall  take  less  than  one 

share. 

2.  That  each  subscriber  of  the  memorandum  of 

association  shall  write  opposite  to  his  name 
the  number  of  shares  he  takes  (0- 


Memorandnm 
of  assodiition 
of  company 
limited  by 
goarantee. 


When  the  company  is  limited  by  guarantee,  its 
memorandum  of  association  must  contain  the  first  three 
of  the  above-mentioned  requisites ;  and,  (4),  a  declara- 
tion, that  each  member  undertakes  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  the  same  being 
wound  up  during  the  time  that  he  is  a  member,  or 
within  one  year  afterwards,  for  payment  of  the  debts 
and  liabilities  of  the  company  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  of  the 
costs,  charges  and  expenses  of  winding  up  the  com- 


(<)  Stat.  25  &  26  Vict  c.  89,  s.  7.  (f)  Sect.  8. 
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pany^  and  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves^  such  amount  as  may 
be  required)  not  exceeding  a  specified  amount  (ti). 

If  no  limit  be  placed  on  the  liability  of  the  members.  Memorandum 
the  company  is  called  an  unlimited  company,  and  its  ^f  SSSed^ 
memorandum  of  association  must  contain  only  the  fol-  company, 
lowing  things : — 

1.  The  name  of  the  company. 

2.  The  part  of  the  United  Kingdom  in  which  the 

registered  office  of  the  company  is  proposed  to 
be  situate. 

3.  The  objects  for  which  the  company  is  to   be 

established  (x). 

The  memorandum  of  association  must  bear  the  same  Effect  of 
stamp  as  if  it  were  a  deed,  and  must  be  signed  by  each  S*S2^^^ 
subscriber  in  the  presence  of  and  be  attested  by  one 
witness  at  the  least.     When  registered,  it  binds  the 
company  and  the  members  thereof  to  the  same  extent 
as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  contained  in  the  memo- 
randum a  covenant  on  the  part  of  himself,  his  heirs, 
executors  and  administrators,  to  observe  all  the  con- 
ditions of  such  memorandum,  subject  to  the  provisions 
of  the  act  (y ).     No  alteration  can  be  made  by  any  com-  No  alteration 
pany  in  the  conditions  contained  in  its  memorandum  of  ^     ™ 
association ;  except  that  a  company  limited  by  shares  Exception, 
may  increase  its  capital  by  the  issue  of  new  shares  of 
such  amount  as  it  thinks  expedient,  or  may  consolidate 
and  divide  its  capital  into  shares  of  larger  amount  than 
its  existing  shares,  or  convert  its  paid-up  shares  into 
stock  (z)  ;  and  except  that  any  company  may,  with  the 
sanction  of  a  special  resolution  of  the  company  as  after 

(u)  Stat.  25  &  26  Vict.  c.  89,         (y)  Sect.  11. 
s.  9.  («)  Sect.  12. 

(ar)  Sect.  10. 


A    I 
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Kame  may 
be  changed. 


tnentionedj  and  with  the  approval  of  the  Board  of  Trade, 
change  its  name ;  but  such  change  will  not  affect  anj  of 
the  rights  or  obligations  of  the  company  (a). 


Articles  of 
aasodation. 


Registration. 


Company  in- 
corporated. 


The  memorandum  of  association  may  in  the  case  of 
a  company  limited  by  shares,  and  must  in  the  case  of  a 
ccHnpany  limited  by  guarantee  or  unlimited,  be  accom- 
panied, when  registered,  by  articles  of  association  signed 
by  the  subscribers  to  the  memorandum  of  association, 
and  prescribing  such  r^ulations  for  the  company  as  the 
subscribers  shall  deem  expedient.  These  articles  must 
be  expressed  in  separate  paragraphs  numbered  arith- 
metically. The  act  contains  a  Table  marked  A,  in  the 
first  schedule  thereto,  of  provisions,  all  or  any  of  which 
may  be  adopted  in  the  articles  of  association  (6).  The 
regulati(ms  contained  in  this  Table  will,  if  not  excluded 
or  modified  by  the  articles,  be  deemed,  so  far  as  they 
are  applicable,  to  be  the  regulations  of  every  company 
limited  by  shares  (c).  The  articles  of  association  must 
be  printed  and  stamped  as  if  they  were  contained  in  a 
deed,  and  must  be  signed  and  attested  in  the  same 
manner  as  the  memorandum  c^  association  ;  and  when 
registered,  they  bind  the  company  and  the  members 
thereof  to  the  same  extent  (d).  The  memorandum  and 
articles,  if  any,  are  to  be  registered  by  the  registrar  of 
joint-stock  companies  («) ;  and  thereupon  the  company 
is  incorporated,  with  power  to  hold  lands ;  and  a  cer- 
tificate of  the  incorporation  of  any  company  given  by 
the  registrar  shall  be  conclusive  evidence  that  all  the 
requisitions  of  the  act  in  respect  of  registration  have 
been  complied  with(/).  No  company  formed  for  the 
purpose  of  promoting  art,  science,  religion,  charity  or 
any  other  like  olgect,  not  involving  the  acquisition  of 
gain  by  the  company,  or  by  the  individual  members 

(a)  Stat.  25  &  26  Vict  c  89,         (d)  Sect.  16. 
B.  13.  («)  Sect.  17. 

(ft)  Sect  U.  (/)  Sect  18. 

(c)  Sect  15. 
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thereof^  shall^  without  the  sanction  of  the  Board  of 
Trade^  hold  more  than  two  acres  of  land ;  but  the 
Board  of  Trade  maj^  by  Hcence  under  the  hand  of  one 
of  their  principal  or  assistant  Becretaries,  empower  any 
such  company  to  hold  lands  in  such  quantity  and  sub- 
ject to  such  conditions  as  they  think  fit  {g).     All  shares  Shares  per- 
are  to  be  personal  estate  (A).     Every  company  is  re-  so^®®**'®' 
quired  to  keep  a  register  of  its  members  (i) ;  and  every  Begisterof 
company  having  a  capital  divided  into  shares  is  required  n^«"^^«"« 
to  make  out  an  annual  list  of  its  members^  with  other 
particulars^  and  to  forward  a  copy  thereof  to  the  regis- 
trar of  joint-stock  companies  (A).     No  notice  of  any 
trusty  expressed,  implied  or  constructive,  is  to  be  entered 
on  the  registered)'    And  a  certificate  under  the  common  Cortificaie  o£ 
seal  of  the  company,  specifying  any  shares  or  stock  "^"^■^'^s*^** 
held  by  any  member,  is  prima  fade  evidence  of  his  title 
to  the  shares  or  stock  therein  specified  (m).    And  the  Begister 
register  of  members  is  prima  facie  evidence  of  any  ^^  ^^^ 
matters  by  the  S£t  directed  or  authorized  to  be  inserted 
therein  (n). 

Every  company  is  bound  by  the  act  to  have  a  regis-  Begistered 
tered  office,  to  which  all  communications  and  notices  ^^* 
may  be  addressed  (o).    And  eveiy  Hmited  company  must  Name  of 
keep  its  name  painted  or  affixed  on  the  outside  of  every  p^y  to  be*" 
office  or  place  of  business  of  the  company,  in  a  con-  painted  up, 
e^icuous  position,  in  letters  easily  legible,  and  must  have 
its  name  engraven  in  legible  characters  on  its  seal,  and 
must  have  its  name  mentioned  in  legible  characters  in 
all  notices,  advertisements,  bills,  notes,  indorsements, 
cheques,  orders  for  money  or  goods  on  behalf  of  the 
company,  and  in  all  bills  of  parcels,  invoices,  receipts 

(ff)  Stat.  25  &  2d  Vict  c.  89,  (0  Seet.  80. 

B.  21.  •  (ot)  Sect.  81. 

(*)  Sect.  22.  (n)  Sect.  87. 

(i)  Sect  25.  (<?)  Sect.  89. 
(*)  Sect.  26. 
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Register  of 
mortgages. 


and  letters  of  credit  of  the  company  (p).  And  every 
limited  company  is  also  required  to  keep  a  register  of 
all  mortgages  and  charges  specifically  affecting  pro- 
perty of  the  company  (y).  And  every  limited  banking 
company,  and  every  insurance  company,  and  deposit, 
provident  or  benefit  society  under  the  act,  is  required 
before  it  commences  business,  and  afterwards  on  the 
first  Monday  in  February  and  the  first  Monday  in 
August  in  every  year,  to  make  a  statement  of  its  capital, 
liabilities  and  assets  in  a  given  form,  to  be  put  up  in  a 
conspicuous  place  in  the  office  of  the  company  (r). 


Power  to  alter 
regulations  by 
special  resolu- 
tion. 


A  special 
resolation. 


Subject  to  the  provisions  of  the  act,  and  to  the  con- 
ditions contained  in  the  memorandum  of  association, 
any  company  formed  under  the  act  may,  in  general 
meeting,  fix>m  time  to  time,  by  passing  a  special  reso- 
lution in  manner  after  mentioned,  alter  all  or  any  of  the 
regulations  of  the  company  contained  in  the  articles  of 
association,  or  in  the  Table  marked  A.  in  the  first  sche- 
dule, where  such  Table  is  applicable  to  the  company ; 
or  make  new  regulations  to  the  exclusion  of  or  in  addi- 
tion to  all  or  any  of  the  regulations  of  the  company ; 
and  any  regulations  so  made  by  special  resolution  shall 
be  deemed  to  be  regulations  of  the  company  of  the 
same  validity  as  if  they  had  been  originally  contained 
in  the  articles  of  association,  and  shall  be  subject  in  like 
manner  to  be  altered  or  modified  by  any  subsequent 
special  resolution  {$).  A  resolution  passed  by  a  com- 
pany under  the  act  is  deemed  to  be  special  whenever  a 
resolution  has  been  passed  by  a  majority  of  not  less 
than  three-fourths  of  such  members  of  the  company  for 
the  time  being  entitled,  according  to  the  regulations  of 
the  company,  to  vote  as  may  be  present,  in  person  or 
by  proxy  (in  cases  where  by  the  regulations  of  the  com- 

ip)  Stat.  26  &  26  Vict.  c.  89,         (r)  Sect.  44. 
B.  41.  (0  Sect.  60. 

iq)  Sect  48. 
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pany  proxies  are  allowed),  at  any  general  meeting  of 
which  notice  specifying  the  intention  to  propose  such 
resolution  has  been  duly  given ;  and  such  resolution  has 
been  confirmed  by  a  majority  of  such  members  for  the 
time  being  entitled,  according  to  the  regulations  of  the 
company,  to  vote  as  may  be  present,  in  person  or  by 
proxy,  at  a  subsequent  general  meeting,  of  which  notice 
has  been  duly  given,  and  held  at  an  interval  of  not  less 
than  fourteen  days,  nor  more  than  one  month  from  the 
date  of  the  meeting  at  which  such  resolution  was  first 
passed :  At  any  such  meeting,  unless  a  poll  is  demanded 
by  at  least  five  members,  a  declaration  of  the  chairman 
that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact,  without 'proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  or 
against  the  same.  Notice  of  any  such  meeting  shall 
be  deemed  to  be  duly  given  and  the  meeting  to  be  duly 
held,  whenever  such  notice  is  given  and  meeting  held 
in  manner  prescribed  by  the  regulations  of  the  com- 
pany. In  computing  the  majority  when  a  poll  is  de- 
manded, reference  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  by  the  regulations  of 
the  company  (i),  A  copy  of  every  special  resolution 
must  be  printed  and  registered  (u),  and  must  be  an- 
nexed to  or  embodied  in  every  copy  of  the  articles  of 
association  that  may  be  issued  after  the  passing  of  such 
resolution  (x). 

Provision  is  made  for  the  winding  up  of  Joint  Stock  Winding  up. 
Companies  either  by  the  court  (y)  or  voluntarily  (2r) ; 
and  if  voluntarily,  the  winding  up  may  by  the  order  of 
the  court  be  subject  to  its  supervision  (a).     The  court 
to  which  this  jurisdiction  is  given  is  the  Court  of  Chan- 

(n  Stat.  26  &  26  Vict.  c.  89,  (y)  Sects.  79-128. 

B.  61.  («)  Sects.  129—146. 

(u)  Sect.  63.  (a)  Sects.  147—152. 
(aj)  Sect.  64. 
W.P.P,  P 
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eery,  except  in  the  case  of  mines  subject  to  the  juris- 
diction of  the  Stannaries ;  but  where  the  Court  of  Chan- 
cery makes  an  order  for  winding  up  a  company  under 
the  act,  it  may,  if  it  think  fit,  direct  all  subsequent 
proceedings  for  winding  up  the  same  to  be  had  in  the 
Court  of  Bankruptcy  having  jurisdiction  in  the  place  in 
which  the  registered  office  of  the  company  is  situate  (A). 

Liquidat<»8.  The  winding  up  is  effected  by  liquidators  appointed  for 
that  purpose,  and  who  if  appointed  by  the  court  are 

Contribntories.  styled  official  liquidators  (c).  All  persons  liable  to  con- 
tribute to  the  assets  of  a  company  under  the  act,  in  the 
event  of  its  being  wound  up,  are  called  contribntories  (d). 
The  liability  of  contribntories  is  regulated  by  the  follow- 
ing rules  (e):  — 

1.  No  past  member  shall  be  liable  to  contribute  to 
the  assets  of  the  company,  if  he  has  ceased  to  be 
a  member  for  a  period  of  one  year  or  upwards 
prior  to  the  commencement  of  the  winding-up : 

2.  No  past  member  shall  be  liable  to  contribute  in 
respect  of  any  debt  or  liability  of  the  company 
contracted  after  the  time  at  which  he  ceased  to 
be  a  member : 

3.  No  past  member  shall  be  liable  to  contribute  to 
the  assets  of  the  company  unless  it  appears  to 
the  court  that  the  existing  members  are  unable 
to  satisfy  the  contributions  required  to  be  made 
by  them  in  pursuance  of  the  act  : 

4.  In  the  case  of  a  company  limited  by  shares,  no 
contribution  shall  be  required  from  any  member 
exceeding  the  amount,  if  any,  impaid  on  the 
shares  in  respect  of  which  he  is  liable  as  a  pre- 
sent or  past  member : 

5.  In  the  case  of  a  company  limited  by  guarantee,  no 

(ft)  Stat  26  &  26  Vict.  c.  89,  (rf)  Sect.  74. 

8.  81.  (0  Sect.  38. 

(c)  Sects.  92-97,  133-144. 
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C5ontribution  shall  be  required  from  any  member 
exceeding  the  amount  of  the  undertaking  en- 
tered into  on  his  behalf  by  the  memorandum  of 
association : 

6.  Nothing  in  the  act  contained  shall  invalidate  any 

provision  contained  in  any  policy  of  insurance  or 
other  contract,  whereby  the  liability  of  individual 
members  upon  any  such  policy  or  contract  is 
restricted,  or  whereby  the  funds  of  the  company 
are  alone  made  liable  in  respect  of  such  policy 
or  contract : 

7.  No  sum  due  to  any  member  of  a  company,  in  his 

character  of  a  member,  by  way  of  dividends, 
profits  or  otherwise,  shall  be  deemed  to  be  a 
debt  of  the  company  payable  to  such  member  in 
a  case  of  competition  between  himself  and  any 
other  creditor  not  being  a  member  of  the  com- 
pany ;  but  any  such  sum  may  be  taken  into  ac- 
count for  the  purposes  of  the  final  adjustment  of 
the  rights  of  the  contributories  amongst  them- 
selves. 


Acts  have  since  been  passed  to  enable  joint  stock  The  Companies 

companies  carrying  on  business  in  foreign  countries  to  ^^^^    ^ 
have  official  seals  to  be  used  in  such  countries  (/),  and 

to  enable  certain  companies  to  issue  mortgage  debentures  The  Mortgage 

founded  on  securities  upon  or  affecting  land,  and  to  make  iggs.'^''*^    ^^' 
provision  for  the  registration  of  such  mortgage  de- 
bentures and  securities  (g). 

Shares  in  joint  stock  companies  are  not  goodsy  wares  Sale  of  shaies 
or  merchandize  within  the  17th  section  of  the  Statute  of  s^j^^f  ^^ 
Frauds ;  so  that  they  do  not  require  a  written  memo-  Frauds. 
randum  for  a  contract  for  their  sale,  when  the  value 
exceeds  lOZ.,  and  the  buyer  does  not  accept  and  receive 
any  part,  nor  give  something  in  earnest  to  bind  the 


(/)  Stat.  27  Vict.  c.  19. 


O)  Stat  28  &  29  Vict.  c.  78. 
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bargain  or  in  part-payment  (A).  And  suet  shares  were 
not  considered  to  be  stock  within  the  n^eaning  of  the 
Stock  Jobbing  Act  above  mentioned  (i), 

FricDdly  Several  acts  of  parliament  have  been  passed  for  the 

80ClCtl6fla 

encouragement  of  friendly  societies,  for  the  mutual  re- 
lief of  their  members  and  their  families  in  case  of  sick- 
ness, old  age,  death,  or  other  contingencies  (j) ;  all  of 
which  are  now  consolidated  into  one  act  (A).  The  rules 
of  these  societies  are  required  to  be  certified  by  the  re- 
gistrar of  friendly  societies,  and  in  whose  custody  a 
transcript  of  the  rules  of  every  friendly  society  is  now 
required  to  be  kept  (/).  And  it  is  now  provided  that 
the  registrar  of  friendly  societies  shall  not  grant  any  cer- 
tificate to  any  society  assuring  to  any  member  thereof 
a  certain  annuity  or  superannuation,  deferred  or  imme- 
diate, unless  the  table  of  contributions  payable  for  such 
kind  of  assurance  shall  have  been  certified  under  the 
hand  of  the  actuary  to  the  commissioners  for  the  reduc- 
tion of  the  national  debt,  or  by  an  actuary  to  some  life 
assurance  company  in  London,  Edinburgh,  or  Dublin, 
who  shall  have  exercised  the  profession  of  actuary  for 
at  least  five  years  (wi).  On  the  death  or  removal  of  any 
trustee  of  one  of  these  societies,  the  whole  property  of 
the  society  vests  in  the  succeeding  trustee  for  the  same 
estate  and  interest  as  the  former  trustee  had  therein, 
and  subject  to  the  same  trusts,  without  any  assignment 

(A)  Humble  y,  Mitchell,  11  Ad.  17  &  IS  Vict,  c  101. 

&  Ell.  206  ;  Knight  v.  Barber,  16  (A)  Stat.  18  &  19  Vict.  c.  63, 

M.  &  W.  66  ;  BoTvlby  v.  Bell,  8  amended  by  stats.  21  &;  22  Vict,  c 

C.  B.  284.     See  ante,  p.  88.  101,  and  23  &  24  Vict.  c.  68. 

(t)  Hewitt  V.  Price,  4  Man.  Be  {I)  Stat  18  &  19  Vict  c.  63,  8. 

Gr.  355  ;    Williamt  v.  2^re,  18  26.    A  transcript  of  the  rules  was 

Beav.  366.  formerly  required  to  be  inroUed 

(J)  Stat  10  Geo.  IV.  c.   56,  with  the  clerk  of  the  peace.    Stat 

amended  by  4  &  6  Will.  IV.  c.  40;  4  &  6  WUl.  IV.  c.  40,  s.  4. 

8  &  4  Vict.  c.  73;  9  &  10  Vict  c.  (m)  Stat.  18  &  19  Vict  c.  63, 

27;  13  &  14  Victc.  115;  15  &  16  8.  26. 
Vict  c.  66;  16  &  17  Vict  c,  123; 
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or  conveyance  whatever,  except  the  transfer  of  stock 
and  securities  in  the  public  funds  (n).     And   on  the 
death,  bankruptcy  or  insolvency  of  any  officer  of  any 
such  society,  or  on  any  execution  issuing  against  him, 
or  on  his  making  any  assignment  or  conveyance  for  the 
benefit  of  his  creditors,  the  money  or  effects  in  his  hands 
belonging  to  the  society  are  to  be  paid  over  and  de- 
livered to  the  society  before  any  other  of  his  debts 
are  paid  (o).     Acts  of  parliament  have  also  been  passed  Industrial  and 
to  legalize  the  formation  of  industrial  and  provident  SSSb.*^  *^ 
societies  for  carrying  on  trades  or  handicrafts  in  com- 
mon ( p),  and  many  of  the  provisions  which  relate  to 
fnendly  societies  apply  also  to  these  institutions  (y). 
Loan  societies  are  regulated  by  another  act  of  par-  Loan  societies, 
liament,  which,   after  having  been  long  periodically 
continued,  is  now  made  perpetual  (r).     Other  acts  of  Savings  banks, 
parliament  have  recently  been  passed  for  the  regula- 
tion of  savings  banks  (s)  ;   and  particularly  for  the  !*<**  office 
establishment  of  savings  banks  in  connexion  with  the 
post-office  (t), — banks  which,  having  the  security  of  a 
government  guarantee,  are  a  great  boon  to  the  poorer 
classes* 

An  act  of  parliament  also  exists  for  the  regulation  Bmlding  ao- 
of  benefit  building  societies  (u).  The  ftinds  of  these 
societies  are  raised  by  monthly  contributions  of  the 
members,  which  must  not  exceed  20*.  per  share,  and 
by  fines  for  non-payment.  The  shares  must  not  exceed 
the  value  of  150/.  each;  but  any  member  may  hold 

(n)  Stat.  18  &  19  Vict,  c  63,  iq)  Stat.  25  &  26  Vict.  c.  87,  a. 

8. 18.  16. 

io)  Sect.  23.  (r)  Stat.  8  &  4  Vict.  c.  110, 

Ip)  Stat.  15  &  16  Vict.  c.  31,  made  perpetual  by  stat.  26  &  27 

amended  by  stats.  17  &  18  Vict.  Vict  c.  66. 

c.  26,  and  19  &  20  Vict  c.  40;  re-  («)  Stat  26  &  27  Vict  c.  87. 

pealed  and  consolidated  by  stat  (0  Stats.  24  Vict.  c.  14;  26  Vict 

26  &  26  Vict  c  87.  c  14. 

(t»)  Stat  6  &  7  WilL  IV.  c.82. 
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more  than  one  share  (»).  When  the  amount  of  the 
shares  has  been  realized,  the  money  is  divided  amongst 
the  members^  and  the  society  is  dissolved.  Such 
members,  however,  as  may  wish  to  buy  land  or  to 
build,  may  receive  the  amount  of  their  shares  in  ad« 
vance  on  payment  of  an  additional  subscription  by  way 
of  interest,  and  also  on  payment  of  a  bonus  for  the 
advance,  which  of  course  is  deducted  from  the  amount 
of  the  share  advanced.  This  bonus  is  usually  deter- 
mined by  competition  amongst  the  members,  the  shares 
to  be  paid  in  advance  being  put  up  by  auction  by  the 
society ;  and  the  subscriptions  and  fines  to  become  due 
in  respect  of  the  advanced  shares  are  then  secured  to 
the  society  by  the  purchasers,  by  mortgage  of  land  or 
houses  of  suflScient  value  (x).  These  mortgages  are 
not  liable  to  stamp  duty(y);  they  were  also  exempt 
from  any  of  the  forfeitures  or  penalties  formerly  in  force 
against  usury  (2:) ;  and  a  receipt  for  the  monies  secured, 
indorsed  by  the  trustees  of  the  society  upon  any  such 
mortgage,  vests  the  estate  comprised  in  the  security  in 
the  person  entitled  to  the  equity  of  redemption,  without 
any  reconveyance  (a).  Under  cover  of  the  Building 
Freehold  land  Societies  Act,  many  societies  called  freehold  land 
societies  have  been  established  for  the  purpose  of  buy- 
ing freehold  land  and  selling  it  again  in  lots  to  the 
different  members ;  but  these  societies  are  not  within 
the  scope  of  the  building  and  friendly  societies  acts, 

• 

(v)  MorrUoK  ▼.  Glover^  4  Ex.  Sparrow  v.  JRirw^r,   26    Bear. 

Rep.  430.  511  ;  Smith  v.  Pilkington,  1  De 

iw)  See  Moslem  y.  Baker,  6  Gex,  F.  &  J.  120. 

Hare,  87 ;   8  De  Gex,  M.  &  G.  (y)  Walker  v.  Giles,  6  C.  B. 

1082;  Deed.  Morrison y,  Olover,  662;   Williams  v.  Bayward,  22 

16  Q.  B.  103  ;  Seagrave  v.  Pope,  Beav.  220. 

1  De  G«x,  Mac.  &   Gord.  783;  («)  Stat  6  &  7  Will.  IV.  c.  32, 

Fleming  y.  Sejf,  1  Kaj,  518  ;  3  s.  2. 

De   Gex,  Mac    k    Gord.    997  ;  (a)  Sect.  6 ;  Prosser  y.  Price, 

Ihrmer  y.  Smith,  4  H.  &  N.  196;  28  BeaY.  68. 
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and  can  only  be  certified  as  such  by  the  conceahnent  of 
their  real  object  (J). 

An  act  has  also  been  passed  for  facilitating  the  The  Labourers 
erection  of  dwelling-houses  for  the  labouring  classes  (c),  ^355!^"*^  ^^^ 
under  which  any  number  of  persons,  not  less  than  six, 
may  by  subscribing  articles  of  association  form  them- 
selves into  a  company  for  the  purposes  of  the  act.  The 
articles  are  to  be  in  a  given  form,  and  to  be  registered 
by  the  registrar  of  joint  stock  companies.  And  the 
Companies  Clauses  Consolidation  Act,  1845,  is  incor- 
porated into  the  act,  the  articles  of  association  being 
deemed  the  special  act. 

The  provisions  above  referred  to  for  charging  the  Judgment 
stock  of  any  debtor  with  the  payment  of  any  judgment 
debt  {d)f  extend  to  stock  and  shares  in  any  public  com- 
pany in  England,  whether  incorporated  or  not  (e)» 

The  prerc^tive  of  the  crown  in  the  grant  of  letters-  Patents, 
patent  is  frequently  exercised  not  only  for  the  incor- 
poration of  joint  stock  companies,  but  also  for  con- 
ferring on  private  individuals  certain  exclusive  rights 
and  privileges.  These  rights,  called  patents  from  the 
letters-patent  which  confer  them,  will  be  considered  in 
the  next  chapter. 

(ft)  See   Grimes  v.  SarrUon,  (d)  Ante,  p.  190. 

26  Beav.  435  ;  Evokes  y.  Layton,  (e)  Stat  1  &  2  Vict.  c.  110,  s. 

Q.  B.,  10  Jur.  N.  S.  513.  14.    See  McholU  y.  BoMwame, 

(S)  Stat  18  &  19  Vict  c.  132.  6  C.  B.  N.  S.  480. 
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CHAPTER  IL 

OF  PATENTS  AND  COPYRIGHTS. 

A  patent  A  PATENT  is  the  name  usually  given  to  a  grant  from 

the  crown,  by  letters-patent,  of  the  exclusive  privilege 
of  making,  using,  exercising  and  vending  some  new 
invention.  The  granting  of  such  letters-patent  is  an 
ancient  prerogative  of  the  crown,  a  prerogative  which 
remains  unaffected  by  the  Patent  Law  Amendment 
Act,  1852  (a).  In  the  reign  of  Queen  Elizabeth  this 
prerogative  was  stretched  far  beyond  its  due  limits, 
and  the  monopolies  thus  created  formed  one  of  the 
grievances  which  King  James,  her  successor,  was  at 
last  obliged  to  remedy.  Accordingly  by  a  statute 
passed  in  the  twenty-first  year  of  his  reign,  and  com- 

StatateofMo-  monly  called  the   Statute   of  Monopolies  (A),  it  was 

nopolies.  declared  and  enacted  that  all  such  monopolies  were 

altogether  contrary  to  the  laws  of  this  realm,  and  so 
were  and  should  be  utterly  void  and  of  none  effect,  and 
in  nowise  put  in  ure  or  execution.  In  this  statute, 
however,  there  are  certain  exceptions,  and  particularly 
one  on  which  the  modem  law  with  respect  to  patents 
may  be  said  to   be   founded.      This  exception  is  as 

ProyiBo.  follows :  '^  Provided  also  and  be  it  declared  and  enacted, 

that  any  declaration  before  mentioned  shall  not  extend 
to  any  letters-patent  and  grants  of  privilege  for  the 
term  of  fourteen  years  or  under,  hereafter  to  be  made, 
of  the  sole  working  or  making  of  any  manner  of  new 
manufactures  within  this  realm,  to  the  true  and  first 
inventor  and  inventors  of  such  manufactures,  which 
others  at  the  time  of  making  such  letters-patent  and 

{a)  Stat.  16  &  16  Vict  c  83 ;  see  sect  16. 
(J>)  Stat.  21  Jac.  L  c.  8. 
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grants  shall  not  use,  so  also  they  be  not  contrary  to  the 
law  or  mischievous  to  the  state,  by  raising  prices  of 
commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient ;  the  said  fourteen  years  to  be  accounted 
from  the  date  of  the  first  letters-patent  or  grant  of  such 
privilege  hereafter  to  be  made ;  but  that  the  same  shall 
be  of  such  force  as  they  should  be  if  this  act  had  never 
been  made,  and  of  none  other  "(c)- 

It  will  be  seen  that  the  granting  of  letters-patent  is 
not  expressly  warranted  by  this  statute ;  but  that  it 
merely  reserves  to  such  letters-patent  as  fall  within  the 
terms  of  the  exception,  such  force  as  they  should  have 
had  if  the  act  had  never  been  made,  and  none  other 
force.  As,  however,  all  grants  of  exclusive  privilege  by 
letters-patent,  which  do  not  fall  within  this  exception 
and  some  others  of  little  importance,  are  now  rendered 
void  by  the  statute,  the  construction  of  this  exception 
has  become  a  matter  of  great  practical  importance. 
And  first,  the  term  must  be  fourteen  years  from  the  Term  of  patent 
date  of  the  letters-patent,  or  under;  and  the  frill  term  fo^^aen years, 
of  fourteen  years  is  usually  granted.  But  it  is  now 
provided,  that  all  letters-patent  for  inventions,  granted 
under  the  provisions  of  the  Patent  Law  Amendment 
Act,  1852,  shall  be  made  subject  to  the  condition  that 
the  same  shall  be  void,  and  that  the  powers  and  privi- 
leges thereby  granted  shall  cease,  at  the  expiration  of 
three  and  seven  years  respectively  from  the  date  thereof, 
unless  there  be  paid  before  the  expiration  of  the  said 
three  and  seven  years  respectively  certain  stamp  duties 
mentioned  in  the  act,  namely  50Z.  stamp  duty  before  the 
expiration  of  the  third  year,  and  100/.  stamp  duty  before 
the  expiration  of  the  seventh  year  (rf).  These  payments 
appear  high,  but  they  are  a  great  improvement  on  the 
old  law,  under  which  heavy  fees  and  duty  were  payable 

{&)  Stat.  21  Jac.  I.  c.  3,  s.  6. 

id)  Stat  16  &  17  Vict.  c.  5,  s.  2 ;  William  y.  F^ost,  28  B«ay.  93. 
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Extension  of 
tenn. 


on  taking  out  every  patent ;  whereas  now,  if  a  patent 
prove  useless,  it  may  be  discontinued,  and  the  pajrment 
saved.  By  a  modem  act  of  parliament  (e),  a  prolonga* 
tion  of  the  term  granted  by  the  original  letters-patent 
may  be  granted,  either  to  the  original  grantor  or  to  his 
assignee  (/ ),  for  a  term  not  exceeding  seven  years  after 
the  expiration  of  the  first  term  in  case  the  Judicial 
Committee  of  the  Privy  Council  shall,  upon  proper  ap- 
plication, report  to  her  Majesty,  that  such  further  ex- 
tension of  the  term  should  be  granted.  And  if  such 
further  period  of  seven  years  can  be  shown  to  be  insuf- 
ficient for  the  reimbursement  and  remuneration  of  the 
expense  and  labour  incurred  in  perfecting  the  invention, 
then,  by  a  subsequent  statute  (g),  the  crown  may  grant 
to  the  inv^itor,  or  his  assignee,  an  extension  of  the 
patent  for  any  time  not  exceeding /ourteen  years. 


New  mannf ae- 
turea. 


Secondly,  the  patent  must  be  for  ''new  manufactures 
within  this  realm,  which  others  at  the  time  of  making 
such  letters-patents  and  grants  shall  not  use."  The  use 
here  mentioned  has  been  held  to  mean  a  use  in  public ; 
if  theref(M:e  the  invention,  for  which  the  patent  is  sought 
to  be  obtained,  has  been  previously  used  in  public  within 
the  realm,  the  patent  will  be  void  (A).  And  the  realm 
in  this  statute  has  been  determined  to  mean  the  united 
kingdom  of  Great  Britain  and  Ireland ;  so  that  when 


(tf)  Stat  6  &  6  WilL  IV.  c.  83, 
8.  4,  amended  by  2  &  3  Vict.  c.  67 ; 
and  extended  by  stats.  15  &  16  Vict 
c  88,  B.  40,  and  16  &  17  Vkt  c. 
115, «.  7. 

(/  )  Hussell  y,  Ledsam,  14  Mee. 
&  Wels.  574  ;  affirmed,  16  M.  & 
W.  683 ;  1  H.  of  L.  Cas.  687. 

(^)  Stat7&8Victc69,w.2, 
4,  continued  by  stats.  15  &  16  Vict 
c.  83,  s.  40,  and  16  &  17  Vict  c. 
115,  s.  7.  In  Re  NoHm'%  Patent^ 
P.  C,  9  Jut.  N.  S.  419j  11  W.  B. 


720;  Rb  mw%  Patent,  P.  C, 
9  Jut.  N.  S.  1209;  12  W.  R.  25. 

(A)  Lewie  v.  Marling^  10  Bam. 
&  Cress.  22;  Carpenter  y.  Smith, 

9  M.  &  W.  800;  Be  NewaU,  4  G 
B.  N.  S.  269;  Bette  r.  Menxiee^ 

10  H.  of  L.  Cas.  117;  9  Jur.  N.  S. 
29 ;  HilU  y.  Liverpool  United 
Gaslight  Qmpany,  9  Jar.  N.  S. 
140;  Hanvoody,  Oreat  Northern 
Railway  Company,^  Law  Jonm. 
Q.  B.  27 ;  Young  v.  Ibmie,  4 
Giff.  677;  10  Jur.  N.  S.  626. 
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separate  letters-patent  were  granted  for  England  and 
Scotland,  if  any  inyention  had  been  publicly  known  or 
practised  in  England,  a  patent  for  Scotland  was  void  (i). 

By  an  act  of  parliament  to  which  we  have  before  re- 
ferred, it  is,  however,  provided  that  letters-patent  may 
be  confirmed,  or  new  ones  granted,  for  any  invention  or 
supposed  invention,  which  shall  have  been  found  by  the 
verdict  of  a  jury,  or  discovered  by  the  patentee  or  his 
assigns,  to  have  been  either  wholly  or  in  part  invented 
or  used  before,  if  the  Judicial  Committee  of  the  Privy 
Council,  upon  examining  the  matter,  shall  be  satisfied 
that  the  patentee  believed  himself  to  be  the  first  and 
original  inventor,  and  that  such  invention,  or  part 
thereof,  had  not  been  pnhlidy  and  generaUy  tued  before 
the  date  of  the  first  letters^patent  (i).  It  is  also  now 
provided  by  the  Patent  Law  Amendment  Act,  1852, 
that  any  invention  may  be  used  and  published  for  six 
months  firom  the  date  of  the  application  for  letters-patent 
for  the  invention,  without  prejudice  to  the  letters-patent, 
provided  the  provisional  spedjicaium,  which  describes  Proyisional 
the  nature  of  the  invention,  and  is  to  accompany  the  '^^^  ^  ^°* 
petition  for  the  letters-patent,  be  aUowed  by  the  proper 
law  ofiicer(/).  It  is  also  provided  that  the  ^pHcant, 
instead  of  having  a  provisional  specification,  may,  if  he 
think  fit,  file  a  complete  q)ecification  under  his  hand  Specification, 
and  seal,  particularly  describing  and  ascertaining  the 
nature  of  his  invention,  and  in  what  manner  the  same 
is  to  be  performed,  in  which  case  the  invention  will  be 
protected  for  six  months  fix>m  the  date  of  the  applica- 
tion, and  may  be  used  and  published  without  prejudice 
to  any  letters-patent  to  be  granted  for  the  same(ffi). 
It  is  also  provided,  that  if  any  application  for  letters^ 

(i)  Bromn  r.  Annandale,  SCI.  (Q  Stat.  16  &  16  Vict  c.  83,  s. 

&  Fin.  214.  8}  Ha  Newall,  4  C.  B.  N.  S.  269. 

(Jt)  Stat  5  &  6  WilL  IV.  c  83,  (m)  Sect  9.    See  also  stat  16 

B.  2.  &  17  Vict  c.  116,  a.  6. 
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patent  be  made  in  fraud  of  the  true  and  first  inventor, 
any  letters-patent  granted  to  the  true  and  first  inventor 
shall  not  be  invalidated  by  reason  of  any  use  or  publi- 
cation of  the  invention  subsequent  to  such  application, 
and  before  the  expiration  of  the  term  of  protection  (it). 

True  and  first        Thirdly,  a  patent  must  be  granted  *^  to  the  true  and 
inyentor.  g^^^  inventor  and  inventors."     If  therefore  the  original 

inventor  should  sell  his  secret  to  another  person,  such 
person  cannot  obtain  letters-patent  for  the  invention  in 
his  own  name ;  but  the  original  inventor  must  obtain 
the  letters-patent,  and  then  assign  them  to  the  other. 
If  two  persons  should  both  make  the  same  discovery,  he 
who  first  publishes  it  by  obtaining  a  patent  for  it,  will 
be  the  true  and  first  inventor  within  the  meaning  of  the 
statute,  although  he  may  not  actually  have  been  the 
first  to  make  the  discovery  (o).  But  a  person  cannot 
obtain  a  patent  for  an  invention  which  has  been  com- 
Foreign  inren-  municated  to  him  by  another  within  the  realm  ( p).  If, 
tiona.  however,  a  person  should  be  in  possession  of  an  invention 

communicated  to  him  from  abroad,  such  person,  if  he 
be  the  first  introducer  of  the  invention  into  this  country, 
is  regarded  by  the  law  as  the  true  and  first  inventor 
thereof  within  the  meaning  of  the  statute  of  James  (9) ; 
and  it  is  no  objection  that  the  patent  is  taken  out  in 
New  enact-  trust  merely  for  the  foreign  inventor  (r).  But  it  is  now 
ment  provided  that  where  letters-patent  are  granted  in  the 

United  Kingdom  for  any  invention  first  invented  in  any 
foreign  country,  or  by  the  subject  of  any  foreign  state, 
and  a  like  privilege  for  the  exclusive  use  or  exercise  of 
such  invention  in  any  foreign  country  is  there  obtained 
before  the  grant  of  such  letters-patent  in  the  United 
Kingdom,  all  rights  and  privileges  under  such  letters- 

(n)  Stat.  15  &  16  Vict.  c.  83,  895  ;  S.  C.  2  J.  B.  Moore,  452. 

fi.  10.  iq)  JBdgeherry  v.  Stejfhens,  2 

(0)  Boulton  V.  Bull,  2  H.  Black.  Salk.  447. 

487.  (r)  Beard  v.  I^erton,  3  C.  B. 

ip)  Hill  Y.  ThomjpBan,  8  Taunt  97, 129. 
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patent  shall  (notwithstanding  any  term  in  such  letters* 
patent  limited)  cease  and  be  void  immediately  upon  the 
expiration  or  other  determination  of  the  term  of  the 
like  privilege  obtained  in  such  foreign  country ;  or  where 
more  than  one  such  like  privilege  is  obtained  abroad, 
immediately  upon  the  expiration  or  determination  of 
the  term  of  such  privileges  which  shall  first  expire  or 
be  determined.  And  no  letters-patent  granted  for  any 
invention^  for  which  any  patent  or  like  privilege  shall 
have  been  obtained  in  any  foreign  country,  shall  be 
of  any  validity,  if  granted  after  the  expiration  of  the 
term  for  which  the  foreign  patent  or  privilege  was  in 
force  (5).  The  remaining  restrictions  imposed  by  the 
act  of  James  I.  require  no  comment. 

The  granting  of  letters-patent  is,  as  has  been  ob- 
served, a  prerogative  of  the  crown ;  and  although  a 
patent  may  now  be  always  obtained  for  any  new 
invention,  yet  the  grant  is  still  a  matter  of  favour 
and  not  of  right,  and  all  grants  of  letters-patent  for 
inventions  are  at  the  present  day  clogged  with  certain 
conditions.  Of  these  conditions,  the  most  important  is  Spedficatioiu 
that  which  requires  the  inventor  particularly  to  describe 
and  ascertain  the  nature  of  his  invention,  and  in  what 
manner  the  same  is  to  be  performed,  by  an  instrument 
in  writing  under  his  hand  and  seal,  called  the  specifica- 
tion, and  to  cause  the  same  to  be  filed  in  the  High 
Court  of  Chancery  within  a  given  period,  generally  six 
calendar  months  from  the  date(0-  This  instrument 
was  formerly  required  to  be  enrolled  instead  of  being 
merely  filed  as  at  present.  And  it  is  provided  by  the 
new  act  that,  if  a  complete  specification  be  filed  along 
with  the  petition  for  the  letters-patent,  then,  in  lieu  of 
a  condition  for  making  void  the  letters-patent  in  case 

(0  Stat.  16  &  16  Vict.  c.  88,      17  Vict.  c.  116,  b.  6.    As  to  mn- 
8.  26.  nitions  of  war,  see  stat.  22  Vict.  c. 

(t)  Ibid.  s.  27.    See  stat  16  &      18. 
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the  inventioii  be  not  described  and  aaoertained  hj  a 
subsequent  specification,  the  letters-patent  shall  be  con- 
ditioned to  become  Yoid,  if  such  complete  specification 
filed  as  aforesaid  does  not  particularly  describe  and 
ascertain  the  nature  of  the  inventiony  and  in  what 
manner  the  same  is  to  be  performed  («).  The  object 
of  requiring  a  specification  is  to  secure  to  the  public 
the  benefit  of  the  knowledge  of  the  invention  after  the 
term  granted  hj  the  patent  shall  have  expired.  The 
framing  of  the  specification  is  a  matter  of  great  nicety ; 
for  the  description  contained  in  it  must  correspond 
with  the  title  of  the  invention  contained  in  the  letters- 
patent  (v\  and  must  clearly  describe  the  invention  (w), 
neither  covering  more  than  the  proper  subject  of  the 
patent  (x),  nor  omitting  anything  necessary  to  make 
the  description  intelligible  (y).  Provision  however  has 
been  made  by  an  act  of  parliament  before  referred  to(ar), 
Disclaimer.  for  enabling  the  grantee  or  assignee  of  any  letters- 
patent  to  enter  a  disclaimer  of  any  part  either  of  the 
title  of  the  invention,  or  of  the  specification,  stating  the 
reason  of  such  disclaimer,  or  to  enter  a  memorandum 
of  any  alteration  in  the  title  or  specification,  not  being 
such  disclaimer  or  such  alteration  as  shall  extend  the 
exclusive  right  granted  by  the  patent.  Under  these 
provisions,  letters-patent  originally  void  may  in  many 
oases  be  rendered  valid,  the  disclaimer  being  read  as 
part  of  the  original  title  or  specification  (a).  But  the 
object  of  the  act  is  merely  to  allow  of  the  removal  fi^m 
the  specification  of  that  which  is  superfluous ;  and  a 

(«)  Stat  16  &  16  Vict,  c  83, 8. 9.  (y)  Bex  v.  Wheeler,  ubi  supra; 

(v)  Bex  V.  Wheeler,  2  Bam.  &  Neilson  v.  Harford,  8  Mee.  & 

Aid.  346,  850.    See  Mckels  v.  Wela.  806. 

Hatlam,  7  Man.  &   Gran.  378  ;  («)  Stat  6  &  6  Will.  IV.  c.  83, 

Beard  t.  JEgerton,  8  C.  B.  97.  8.  I.    See  also  stot  7  &  8  Vict  c. 

{w)  Bloxham  y.  Mtee,  6  Bam.  69,  sa.  6,  6. 

&  Cross.  169.  (a)  The  Queen  v.  Mill,  10  C. 

(a?)  Hill  Y.  I%otnpton,  3  Meriv.  B.  379;  Seed  y.  Higgins,  8  H.  of 

629.  L.  Cas.  660. 
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disclaimer  will  not  be  allowed  which  converts  a  descrip- 
tion, in  itself  unintelligible  or  impracticable,  into  a 
practicable  description  of  a  useful  invention  (6).  The 
above-mentioned  provisions  have  been  extended  to 
letters-patent  granted  and  specifications  filed  under  the 
Patent  Law  Amendment  Act,  1652  (c).  This  act  also 
provides  for  the  printing,  publishing  and  sale,  under 
the  direction  of  the  commissioners  of  patents,  of  all 
specifications,  disclaimers,  and  memoranda  of  alterations 
deposited  or  filed  under  the  act  (d).  A  '^  register  of  Hegister  of 
patents"  is  also  directed  to  be  kept,  where  shall  be  ^*^° 
entered  and  recorded,  in  chronological  order,  all  letters- 
patent  granted  under  the  act,  the  deposit  or  filing  of 
specifications,  disclaimers  and  memoranda  of  alterations 
filed  in  respect  of  such  letters-patent,  all  amendments 
in  such  letters-patent  and  specifications,  all  confirma- 
tions and  extensions  of  such  letters-patent,  the  expiry, 
vacating  or  cancelling  of  such  letters-patent,  with  the 
dates  thereof  respectively,  and  all  other  matters  and 
things  afiecting  the  validity  of  such  letters-patent  as 
the  commissioners  may  direct ;  and  such  register,  or  a 
copy  thereof,  is  to  be  open  at  all  convenient  times  to 
the  inspection  of  the  public,  subject  to  such  regulations 
as  the  commissioners  may  make  (e). 

Another  condition  formerly  inserted  in  letters-patent  Vesting^  in 
rendered  them  void,  in  case  the  letters-patent,  or  the  JJ^^^JJ^ns. 
liberty  and  privileges  thereby  granted,  should  become 
vested  in  or  in  trust  for  more  than  the  number  of  twelve 
persons,  or  their  representatives,  at  any  one  time,  as 
partners,  dividing  or  entitled  to  divide  the  benefit  or 
profit  obtained  by  reason  thereof;  but  it  is  now  enacted 
that,  notwithstanding  any  proviso  that  may  exist  in 
former  letters-patent,  it  shall  be  lawful  for  a  larger 

(ft)  Baliton  T.  Smith,  11  H.  of      89. 
L.  Cas.  223.  (<0  Sect  29. 

(c)  Stat  15  &  16  Vict  c.  83,  s.  (e)  Sect  84. 
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number  than  twelve  persons  hereafter  to  have  a  legal 
and  beneficial  interest  in  such  letters-patent  (/). 

In  letters-patent  a  clause  is  usually  contained  for- 
bidding all  persons  from  using  the  invention  without 
the  consent,  license  or  agreement  of  the  inventor,  his 
executors,  administrators  or  assigns,  in  writing,  under 
his  or  their  hands  and  seals,  first  had  and  obtained  in 
that  behalf  (^).  The  granting  of  licenses  to  use  a 
patent  is  one  of  the  most  profitable  ways  of  turning  it 
to  account.  All  licenses  are  now  required  to  be  regis- 
tered in  the  registry  to  be  presently  mentioned. 

Letters-patent  obtained  in  England  formerly  con- 
ferred an  exQjusive  privilege  only  within  England, 
Wales  and  the  town  of  Berwick  upon  Tweed ;  and  also 
within  the  islands  of  Guernsey,  Jersey,  Alderney,  Sark 
and  Man,  and  her  Majesty's  colonies  and  plantations 
abroad,  if  so  expressed  in  the  patent.  In  order  to 
obtain  the  like  exclusive  privilege  for  Scotland,  it  was 
necessary  to  obtain  separate  letters-patent  under  the 
seal  appointed  by  the  treaty  of  union  to  be  used  instead 
of  the  great  seal  of  Scotland  ;  and  in  the  same  manner 
the  like  privilege  for  Ireland  was  required  to  be  ob- 
tained by  letters-patent  under  the  great  seal  for  Ire- 
land. But  it  is  now  provided  that  letters-patent  shall 
extend  to  the  whole  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  channel  islands,  and  the  Isle 
of  Man ;  and  in  case  the  warrant  for  granting  the 
patent  shall  so  direct,  such  letters-patent  shall  be  made 
applicable  to  her  Majesty's  colonies  and  plantations 
abroad,  or  such  of  them  as  may  be  mentioned  in  such 
warrant  (A).     But  where  separate  letters  for  England, 


(/)  Sect.  86.  See  pott,  the 
chapter  on  joint  ownership  and 
joint  liability. 

{g)  See  the  form  of  letters-pa- 


tent in  Appendix  (A.) 

(A)  Stat  16  &  16  Vict  c  88, 
B.  18. 
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Scotland  or  Ireland  have  been  already  granted^  sepa- 
rate letters-patent  may  still  be  granted  for  the  other 
countries^  on  payment  for  such  country  of  one-third 
the  stamp  duties  payable  for  a  patent  for  the  whole 
kingdom  (i). 

Lettenhpatent  and  the  privileges  thereby  granted  Aieignment  of 
are  freely  assignable  from  one  person  to  another,  and  l«tt««-l»tent 
the  assignee  by  such  assignment  is  placed  in  the  same 
position  as  his  assignor  previously  stood.  The  assignee 
may  consequently  bring  in  his  own  name  the  same 
actions  and  suits  both  at  law  and  in  equity  against 
those  who  have  infringed  upon  the  patent  as  the 
patentee  himself  might  have  done  (h).  The  privileges 
granted  by  letters-patent  are  therefore,  plainly  an  in-> 
stance  of  an  incorporeal  kind  of  personal  property, 
different  in  its  nature  from  a  mere  chose  in  action^ 
which  never  has  been  assignable  at  law.  A  deed  is  As  to  the  ne- 
said  to  be  necessary  for  the  valid  legal  assignment  of  ^^^  ^^  * 
letters-patent;  but  the  author  is  not  aware  of  any 
authority  for  this  position ;  and  the  general  rule  appears 
to  be,  that  the  assignment  of  incorporeal  personal  pro* 
perty  may  be  made  without  deed.  Perhaps,  however, 
the  necessity  of  an  assignment  by  deed  may  be  implied 
from  the  clause  in  the  letters-patent,  which  forbids  the 
use  of  the  invention  "  without  the  consent,  licence  or 
agreement  of  the  inventor,  his  executors,  adminis- 
trators or  assigns,  in  writing,  under  his  or  their  hands 
and  seals,  first  had  and  obtained  in  that  behalf."  All 
assignments  of  letters-patent  are  now  required  to  be 
registered  under  the  Patent  Law  Amendment  Act, 
1852. 

The  act  provides  that  there  shall  be  kept  at  the  office  Begister  of 
appointed  for  filing  specifications  in  chancery  under  P^P^®*^*"- 

(i)  Stat  16  &  17  Vict.  c.  5,  s.  4.       Walton  y.  Lavater,  8  C.  B.  N.  S. 
(A)  GodBou  on  Patents,  2S7  ;      162.    . 
W.P.P.  Q 
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this  act,  a  book  or  books  entitled  "  The  Register  of 
Proprietors^**  wherein  shall  be  entered,  in  such  manner 
as  the  commissionerB  shall  direct,  the  assignment  of  any 
letters-patent,  or  of  any  share  or  interest  therein,  any 
licence  imder  letters-patent,  and  the  district  to  whidi 
(iSStf.)  such  licence  relates,  with  the  name  or  names  of  any  per- 

son having  any  share  or  interest  in  such  letters-patent 
or  licence,  the  date  of  his  or  their  acquiring  such  letters- 
patent,  share  and  interest,  and  any  other  matter  or  thing 
relating  to  or  affecting  the  proprietorship  in  such  letters- 
patent  or  licence ;  and  a  copy  of  any  entry  in  such  book, 
certified  under  such  seal  as  may  have  been  appointed, 
or  as  may  be  directed  by  the  Lord  Chancellor,  to  be 
used  in  the  said  office,  shall  be  given  to  any  person  re- 
qtiiring  the  same,  on  payment  of  the  fees  therein  pro- 
vided ;  and  such  copies  so  certified  diall  be  received  in 
evidence,  in  all  courts  and  in  all  proceedings,  and  shall 
be  prim&  facie  proof  of  the  assignment  of  such  letters- 
patent,  or  share  or  interests  therein,  or  of  the  licence  or 
proprietorship  as  therein  expressed;  provided  always, 
that  until  such  entry  shall  have  been  made,  the  grantee 
or  grantees  of  the  letters-patent  shall  be  deemed  and 
taken  to  be  the  sole  and  exclusive  proprietor  or  pro- 
prietors of  such  letters-patent,  and  of  all  the  licences 
and  privileges  thereby  given  and  granted  (/)• 

Copjiifi^t  Closely  connected  with  the  subject  of  patents  is  that 

of  copyright.  Copyright  may  be  defined  to  be  the  ex- 
clusive right  of  multiplying  copies  of  an  original  work 
or  composition  (m).  From  the  nature  of  this  right  it 
must  almost  necessarily  have  had  its  origin  at  a  period 
subsequent  to  the  iavention  of  the  art  of  printing*  It 
is,  however,  the  better  opinion  that  such  a  right  existed 
prior  to  the  statute  of  Anne  (n),  by  which  the  term  of 

(0  Stat.  15  &  16  Vict  c  83,      B.  686. 
&  S5.  See  Oresn's patent, 2^Bwr.         (m)  14  M.  &  W.  816. 
U5s  ChoUett  Y.  Hoffman,!  B.a^         (»}  8  Anne,  c  19. 
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an  author's  oapyright  was  first  limited  by  the  legift- 
btnre(o).  But  this  statute^  together  with  others  by 
which  the  copyright  of  authors  was  further  secured  (p), 
has  been  repealed  by  the  act  of  the  present  reign  to 
amend  the  law  of  copyright,  on  which  the  law  of  copy- 
right now  depends  (7).  By  this  act  the  copyright  of  PreBentact. 
eyerybook  (which  term  includes  for  the  purposes  of  the 
act  every  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart  or  plan)  published  after  the  passing  of  the 
act  in  the  lifetime  of  the  author  shall  endure  for  his 
natural  Ufe,  and  for  the  ftirther  term  of  seven  years  from 
his  deatih,  and  shall  be  the  property  of  such  author  and 
his  assigns ;  but  if  the  term  of  seven  years  shall  expire 
before  the  end  of  forty-two  years  from  the  first  publica- 
tion of  the  book,  the  copyright  shall  in  that  case  endure 
for  such  period  of  forfcy-two  years,  and  the  copyright  in 
every  book  published  after  the  death  of  its  author  shall 
endure  for  forty-two  years  from  the  first  publication 
thereof  (r).  By  the  same  act  the  existing  copyright  in  Extensioii  of 
books  then  published  is  extended  for  the  fuU  term  pro-  ^Jj^^  ^^^" 
vided  by  the  act  in  the  case  of  books  thereafter  pub- 
lished. But  if  the  copyright  belong  wholly  or  partly 
to  a  publisher  or  other  person,  who  has  acqimred  it  for 
any  other  consideration  than  that  of  natural  love  and 
affection,  the  copyright  is  not  to  be  extended  by  the  act, 
unless  the  auliior,  if  Uving,  or  his  personal  representa- 
tive if  he  be  dead,  and  the  proprietor  of  such  copyright, 
diall,  before  the  expiration  of  the  subsisting  term  of 
oopyright,  consent  and  agree  to  accept  the  benefits  of 
the  act,  and  shall  register  a  minute  of  such  consent  in 
the  prescribed  form ;  in  which  case  the  copyright  shall 
endure  for  the  full  term  provided  by  the  act,  and  shall 

(o)  miler  T.  TiMflar,  4  Bnrr.         (p)  41  Geo.  m.  c  107j    64 
2808  \  Donaldson  t.  Beckett,  4      Oeo.  m.  c.  156. 
finrr.  2406;   2  Bro.  P.  C.  129  ;  (^)  5  &  6  Vict.  c.  45. 

Booioy  Y.  Jefferyi,  6  Exch.  Bep.         (r)  Stat.  5  &  6  Vict,  c  45,8.  8. 
582. 

Q2 
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be  the  properly  of  the  person  or  persons  expressed  in 
the  minute  («).  And  in  order  to  provide  against  the 
suppression  of  books  of  importance  to  the  public,  the 
Judicial  Committee  of  the  Privy  Council  are  authorized, 
on  complaint  made  to  them,  that  the  proprietor  of  the 
copyright  in  any  book,  after  the  death  of  its  author,  has 
refiised  to  allow  its  republication,  to  grant  a  licence  to 
the  complainant  to  publish  the  book  in  such  manner 
and  subject  to  such  conditions  as  they  may  think  fit(<). 
And  with  regard  to  encyclopaedias,  reviews  and  other 
periodical  works,  it  is  provided,  that  the  copyright  in 
every  article  shall  belong  to  the  proprietor  of  the  work 
for  the  same  term  as  is  given  by  the  act  to  authors  of 
books,  whenever  any  such  article  shall  have  been  or 
shall  be  composed  on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor  and  be  paid  for 
by  him  (u) ;  but  payment  must  be  actually  made  by  the 
proprietor  before  the  copyright  can  vest  in  him  (a:); 
and  after  the  term  of  twenty-eight  years  from  the  first 
publication  of  any  such  article,  the  right  of  publishing 
the  same  in  a  separate  form  shall  revert  to  the  author 
for  the  remainder  of  the  term  given  by  the  act ;  and 
during  such  term  of  twenty-eight  years  the  proprietor 
shall  not  publish  any  such  article  separately  without 
previously  obtaining  the  consent  of  the  author  or  his 
assigns.  But  any  author  may  reserve  to  himself  the 
right  to  publish  any  such  composition  in  a  separate 
form,  and  he  will  then  be  entitled  to  the  copyright  in 
such  composition  when  published  separately,  without 
prejudice  to  the  right  of  the  proprietor  of  the  encyclo- 
paedia, review  or  other  periodical  in  which  it  may  have 
first  appeared  (y).  By  the  same  act  the  sole  liberty  of 
representing  any  dramatic  piece  at  any  place  of  dramatic 


(#)  Stat  5  &  6  Vict  c.  45,  a.  4. 
It)  Sect.  6. 

(«)  Sw  Bishop  of  Hereford  T. 
Griffin,  16  Sim.  190 ;   Sweet  t. 


Benning,  16  C.  B.  459. 

(job)  Richardson  y.  Oilbert,  1 
Sim.  N.  S.  836. 

(y)  Stat5&6yict.c.45,8,18. 


W-"  ."l  ■  ^■^■••'^^^•^flB 
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entertainment^  and  of  performing  any  musical  composi- 
tion in  any  public  place  {z),  is  secured  to  the  author 
and  his  assigns  for  the  same  term  as  is  provided  for  the 
duration  of  copyright  in  books  (a).  The  property  in 
dramatic  works  had  preyiously  been  secured  to  the 
authors  for  a  shorter  period  by  an  act  of  the  reign  of 
King  William  the  Fourth,  which  is  stiU  in  opera- 
tion (6).  It  is  now  decided  that  a  foreigner  residing  Foreigner, 
abroad  is  not  entitled  to  the  copyright  of  any  work  com- 
posed by  him  and  first  published  in  this  country ;  but  a 
foreigner  residing  in  England  or  in  a  British  colony  at 
the  time  of  the  first  publication' of  his  work  is  entitled 
to  the  copyright  (c) 

By  the  same  act  a  book  of  registry  is  required  to  be  Begirtry  of 
kept  at  Stationers'  Hall,  open  to  public  inspection  on  ^JS^te.^ 
payment  of  a  small  fee,  in  which  may  be  registered  the 
proprietorship  and  assignment  of  copyrights  (cf).  And 
no  proprietor  of  copyright  in  any  book  which  shall  be 
first  published  after  the  passing  of  the  act  can  maintain 
any  action  or  suit  at  law  or  in  equity,  or  any  summary 
proceeding,  in  respect  of  any  infringement  of  such  copy- 
right, unless  he  shall,  before  commencing  such  action, 
suit  or  proceeding,  have  caused  such  book  to  be  regis- 
tered pursuant  to  the  act ;  but  the  omission  to  register 
will  not  afiect  the  copyright  in  the  book,  but  only  the 
right  to  sue  or  proceed  in  respect  of  the  infringement 
thereof.  And  the  remedies  of  the  proprietors  of  the  sole 
liberty  of  representing  any  dramatic  piece  under  the 

(2)  JRutteU  T.  Smith,  16  Sim.  LordB,  1  Jnr.  N.  S.  615;  4  H.  of 

181  ;  12  Q.  B.  217.  L.  Cas.  815  ;  Jaw  t.  Boutledge, 

(a)  Sect  20.  V.  C.  K,  10  Jur.  N.  S.  922,  af- 

( J)  3  &  4  Will.  IV.  c.  16.    See  finned  11  Jur.  N.  S.  939. 

Morton  v.  Copelivnd,  16  C.  B.  617;  (<f)  5  &  6  Vict.  c.  46,  ss.  11, 19, 

Marth  V.  ConqueH,  17  C.  B.  N.  S.  20.    See  Ex  parte  Davidson,  18 

418  ;    12  W.  R  1006  ;    Xoo^  y.  C.  B.  297;  Ex  parte  Dauid9on,2 

Rhyi,  4  Best  &  Smith,  873.  B.  &  B.  677,  qu,  ? 

(jo)  Jefferyi  y.  Bootey,  H.  of 
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above-mentioned  act  of  WiIL  IV.  are  not  to  be  preju- 
diced, although  no  entry  shall  be  made  in  the  register 
book  (e).  And  every  registered  proprietor  is  empowered 
to  assign  his  interest  by  making  entry  in  the  book  of 
registry  of  such  assignment  and  of  the  name  and  pkoe 
of  abode  of  the  assignee^  in  the  form  given  in  a  schedule 
to  the  act ;  and  such  assignment  so  entered  is  declared 
to  be  effectual  in  law  to  all  intents  and  purposes  whatso- 
ever, without  being  subject  to  any  stamp  or  duty,  and  to 
be  of  the  same  force  and  effect  as  if  such  assignment  had 
been  made  by  deed  (/).  But  if  the  right  of  repre- 
senting any  dramatic  piece  or  performing  any  musical 
composition  is  intended  to  pass  to  the  assignee  of  the 
copyright,  an  entry  must  be  expressly  made  of  such 
intention  (y). 

The  act  also  expressly  provides,  that  all  copyrights 
protected  by  the  act  shall  be  deemed  personal  property, 
and  shall  be  transmissible  by  bequest;  or,  in  case  of 
intestacy,  shall  be  subject  to  the  same  laws  of  distribu- 
tion as  other  personal  property  (A). 

In  order  to  give  more  effectual  protection  to  persons 
entitled  to  the  copyright  of  books,  it  is  also  provided 
that  no  person,  not  being  the  proprietor  of  the  copyright, 
or  some  person  authorized  by  him,  may  import  into  any 
part  of  the  United  Kingdom,  or  into  any  other  part  of 
the  British  dominions,  for  sale  or  hire  any  printed  book 
first  composed  or  written  or  printed  and  published  in 
any  part  of  the  United  Kingdom,  wherein  there  shall  be 
copyright,  and  reprinted  in  any  country  or  place  what- 
soever out  of  the  British  dominions  (»).  And  by  sub- 
sequent acts  (J),  books,  wherein  the  copyright  is  subsist- 
ing, first  composed  or  written  or  printed  in  the  United 

(0  Stat.  5  &  6  Vict  c.  i6,  a.  2i. 
(/)  Sect.  18. 
(S)  Sect.  22. 
(A)  Sect  25. 


(i)  Sect  17. 

O')  Stat.  S  &  9  Vict  a  98»  8. 
9;  and  16 &  17 Vict cl07, 89.44, 
160. 
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Eingdomy  and  printed  or  reprinted  in  any  other  oountrj, 
are  absolutely  prohibited  to  be  imported  either  into  the 
United  Kingdom  or  into  the  British  possessions  abroad, 
provided  the  proprietor  of  such  copyrightj  or  his  agent, 
shall  have  given  notice  in  writing  to  the  commissioners 
of  customs  that  such  copyright  subsists,  and  in  such 
notice  shall  have  stated  when  the  copyright  will  expire. 
But  by  another  act  (i)  it  is  provided,  that  in  case  the 
proper  legislative  authorities  in  any  British  possession 
shall  make  any  act  or  ordinance  to  make  due  provision 
for  securing  the  rights  of  British  authors  in.  such  pos- 
session, her  Majesty,  on  the  same  being  transmitted  to 
the  Secretary  of  State,  may,  if  she  think  fit  so  to  do, 
express  her  royal  approval  of  such  act  or  ordinance,  and 
thereupon  may  issue  an  order  in  council  declaring  that» 
so  long  as  the  provisions  of  such  act  or  ordinance  con- 
tinue in  force  within  such  colony,  the  prohibitions  con- 
tained in  the  above-mentioned  acts,  or  in  any  other  actSj 
with  respect  to  foreign  reprints  of  books  first  composed^ 
written,  printed  or  published  in  the  United  Kingdom, 
and  entitled  to  copyright  therein,  shall  be  suspended  so 
&r  as  regards  such  colony ;  and  thereupon  such  act  or 
ordinance  shall  come  into  operation,  except  so  fi^r  as 
may  be  otherwise  provided  therein,  or  as  may  be  other- 
wise ^directed  by  such  order  in  coimcil  (Z). 

By  acts  of  parliament  of  an  older  date,  copyright  has  Copyright  in 
also  been  created  in  prints,  engravings,  maps,  charts  P™*«>™*P«> 
and  plans  for  the  term  of  twenty-eight  years,  to  com- 
mence firom  the  day  of  first  publishing  thereof;  which 
day,  together  with  the  proprietor's  name,  is  to  be  truly 
engraved  on  each  plate,  and  printed  on  every  print  (m). 

(A)  Stat  10  &  11  Vict.  c.  95.  by  7  Geo.  m.  c.  88,  and  rendered 

(0  Several  British  colonies  have  more  effectual  by  17  Geo.  HE. 

obtained  Orders  in  Conndl  under  c.  57  ;  Gambart  r.  Sumner,  5  H. 

this  act    See  6  Jar.  N.  S.  pt  2,  &  N.  5  ;  Gambart  v.  Ball,  14  0. 

p.  45.  B.  N.  8. 806. 
(«»)  8  Geo.  n.  c.  18,  amended 
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But  these  acts  do  not  applj  to  illustratiye  wood  en- 
gravings printed  on  the  same  sheet  as  the  letter-press 
of  a  book^  as  such  engravings  form  part  of  the  book 
and  are  comprised  within  its  copyright  (n).  Under 
these  acts  the  assignee  of  the  copyright  may  bring  an 
action  in  his  own  name  against  any  person  who  may 
pirate  it(o).  And  by  a  modem  statute  (p)  all  the 
provisions  contained  in  these  acts  are  extended  to  the 
United  Kingdom  of  Great  Britain  and  Ireland.  And 
it  is  provided  (q)  that,  if  any  person  shall,  during  the 
existence  of  the  copyright,  engrave,  etch  or  publish  any 
engraving  or  print  of  any  description  whatever,  either 
in  whole  or  in  part,  already  published  in  any  part  of 
Great  Britain  or  Ireland,  without  the  express  consent 
of  the  proprietor  or  proprietors  thereof  first  obtained  in 
writing  signed  by  him,  her  or  them  respectively,  with 
his,  her  or  their  own  hand  or  hands,  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  then 
every  such  proprietor  may,  by  a  separate  action  upon 
the  case,  to  be  brought  against  the  person  so  offending, 
in  any  court  of  law  in  Great  Britain  or  Ireland,  recover 
such  damages  as  the  jury  shall  assess,  together  with 
double  costs  of  suit.  By  a  more  recent  act  it  is 
declared  that  the  provisions  of  the  above-mentioned 
statutes  are  intended  to  include  prints  taken  by  fitho* 
graphy,  or  any  other  mechanical  process  by  which 
prints  or  impressions  of  drawings  or  designs  are  capable 
of  being  multiplied  indefinitely  (r). 

Copyright  in         By  other  acts  of  parliament   copyright  has  been 

■culptorea,  Ac.   granted  to  the  makers  of  new  and  original  sculptures, 

models,  copies  and  casts  for  the  term  of  fourteen  years 

(n)  JSoffue  ▼.  HouUton,  5  Do  ip)  Stat  6  &  7  WilL  IV.  c.  69, 

Gex  &  Smale,  267  ;  S.  C.  16  Jar.  s.  1. 

272.  {q)  Sect.  2. 

{p)  Thompson  Y.Sffmonds,  5  T'  (r)  Stat  15  &  16  Vict  c.  12, 

B«p.  41.  ■.  14. 
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from  their  first  pntting  forth  or  publishing  the  same  (s), 

with  a  further  term  of  fourteen  years  to  the  original 

maker^  if  he  shall  be  then  living  (t) ;  provided  that  in 

eveiy  case  the  proprietor  cause  his  name^  with  the  date^ 

to  be  put  on  eveiy  such  sculpture,  model,  copy  or  cast 

before  the  same  shall  be  put  forth  or  published  (u).  And 

it  is  also  provided  that  no  person  who  shall  purchase 

the  right  or  property  of  any  such  sculpture,  model, 

copy  or  cast  of  the  proprietor,  expressed  in  a. deed  in 

writing  signed  by  him  with  his  own  hand,  in  the  pre* 

sence  of  and  attested  by  two  or  more  credible  witnesses, 

shall  be  subject  to  any  action  for  copying,  casting  or 

vending  the  same  {x).    By  the  Designs  Act,  1850  (y), 

provision  has  been  made  for  the  registration  of  sculp* 

tures,  models,  copies  and  casts  within  the  protection  of 

the  Sculpture  Copyright  Acts,  which  registration  entitles 

the  proprietor  of  the  copyright  to  certain  penalties  in 

case  of  piracy  (2r).     And  with  regard  to  paintings.  Paintings, 

drawings  and  photographs,  it  is  now  provided  that  the  S^^phaf 

exclusive  right  of  copying,  engraving,  reproducing  and 

multiplying  them  by  any  means  and  of  any  size  shall 

belong  to  the  author,  being  a  British  subject  or  resident 

within  the  dominions  of  the  Crown,  for  the  term  of  his 

life  and  seven  years  after  his  death  (a).     And  a  register 

of  proprietors  of  copyright  in  paintings,  drawings  and 

lithographs  is  established  at  Stationers'  Hall,  subject  to 

similar  regulations  to  that  established  for  the  registry  of 

copyright  in  books  (6)« 

By  an  act  of  parliament  recently  passed  to  amend  the  International 
law  of  international  copyright  (c),  her  Majesty  is  em-  ^^Py^KJ^^ 

(«)  38  Geo.  m.  c.  71,  amended  (a)  Stat  25  &  26  Vict  c.  68, 

by  64  Geo.  HI.  c.  66.  a.  1. 

(t)  54  Geo.  m.  c.  56,  a.  6.  (h)  Secta.  4, 5,  ante,  p.  229. 

(t*)  Sect  1.  i&)  Stat  7  &  8  Vict.  c.  12,  sa.  2, 

(at)  Sect.  4.  8,  4,  extended  to  paintinga,  draw- 

(y)  Stat  18  &  14  Vict  c.  104,  inga  and  photographs  by  stat  26 

8.  6.  &  26  Vict  c.  68,  a.  12. 
(»)  Sect  7- 
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powered  by  any  order  in  council  to  grant  the  priyilega 
of  copyright  for  sach  period  aa  shall  be  defined  in  such 
order  (not  exceeding  the  term  allowed  in  this  oountry)^ 
to  the  authors,  inyentors  and  makers  of  books,  prints, 
articles  of  sculpture  and  other  works  of  art,  or  any  pai^ 
ticular  class  of  them,  to  be  defined  in  such  order,  which 
shall,  after  a  iutnre  time  to  be  specified  in  such  order, 
be  first  published  in  any  foreign  country,  to  be  named 
in  such  order.  And  her  Majesty  is  also  empowered  (d) 
by  any  order  in  council  to  direct  that  the  authors  of 
dramatic  pieces  and  musical  compositions,  which  shall, 
after  a  future  time  to  be  specified  in  sach  order,  be  first 
publicly  represented  or  performed  in  any  foreign  country, 
to  be  named  in  sach  order,  shall  haye  the  sole  liberty 
of  representing  or  performing  in  any  part  of  the  British 
dominions  such  dramatic  pieces  or  musical  compositions 
during  such  period  as  shall  be  defined  in  such  order, 
not  exceeding  the  period  allowed  in  this  country.  Pro* 
vision  however  is  made  for  the  entry  of  proper  par- 
ticulars of  the  subjects  for  which  copyrights  shaQ  be 
granted  in  the  register  book  of  the  Stationers'  Company 
in  London,  within  a  time  to  be  prescribed  in  each  such 
order  in  council  (« )•  And  all  copies  of  books  wherein 
there  shall  be  any  subsisting  copyright  by  virtue  of 
this  act,  or  of  any  order  in  council  made  in  pursuance 
thereof,  printed  or  reprinted  in  any  foreign  country, 
exc^t  that  in  which  such  books  were  first  published, 
are  absolutely  prohibited  to  be  imported  into  any  part 
of  the  British  dominions,  except  with  the  consent  of  the 
registered  proprietor  of  the  copyright  thereof,  or  his 
agent  authorized  in  writing  (/).  But  no  such  order  in 
council  shall  have  any  effect  unless  it  shall  be  therein 
stated,  as  the  ground  for  issuing  the  same,  that  due  pro- 
tection has  been  secured  by  the  foreign  power  named  in 

(rf)  Stat  7  &  SVict.  c.  12,8.  5.      Stiff,  2  Kay  &  J.  279. 
(e)  Secto.  6,  7,  8,  9  ;  QmeU  t.         (/)  Sect.  10. 
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gucli  order  in  council  for  the  benefit  of  parties  interested 
in  works  first  published  in  the  dominions  of  her  Majesty, 
similar  to  those  comprised  in  such  order  (^).  And 
every  such  order  in  council  is  to  be  published  in  the 
London  Gazette  as  soon  as  may  be  after  the  making 
thereof,  and  from  the  time  of  such  publication  shaQ 
hare  the  same  effect  as  if  erery  part  thereof  were  in- 
cluded in  the  act  (A).  And  no  copyright  is  allowed  to 
any  book,  dramatic  piece,  musical  composition,  print, 
article  of  sculpture  or  other  work  of  art,  first  published 
out  of  her  Majesty's  dominions,  otherwise  than  under 
this  act.  A  convention  under  this  act  has  already  been 
effected  with  France,  the  stipulations  of  which  have 
been  confirmed  by  act  of  parliament  (»)•  And  the  pro- 
visions of  the  International  Copyright  Act  have  been 
extended  to  authorized  translations  of  foreign  books  for 
a  term  not  exceeding  five  years  from  the  first  publication 
of  such  translations  (A) ;  also  to  authorized  translations 
of  foreign  dramatic  pieces  for  a  term  not  exceeding  five 
years  firom  the  time  at  which  the  authorized  translations 
are  first  published  or  publicly  represented  (/),  but  so  as 
not  to  prevent  fiiir  imitations  or  adaptations  to  the 
English  stage  of  any  dramatic  piece  or  musical  compo- 
sition publifdied  in  any  foreign  country  (m). 

No  person  can  print  or  publish  any  newspaper  before  NewB|»aper8. 
delivering  at  the  Stamp  Office  a  declaration  containing, 
amongst  other  things,  the  true  name,  addition  and  place 
of  abode  of  the  printer  and  publisher,  and  of  every  pro- 
prietor resident  out  of  the  United  Kingdom,  and  also 
of  every  proprietor  resident  in  the  United  Kingdom^ 
if  their  number  shall  not  exceed  two,  exclusive  of  the 
printer  and  publisher ;  and  if  tiieir  number  should  exceed 
two,  then  the  names  of  two  of  the  proprietors  must  be 

Cff)  Stat.  7  &  8  Vict  c.  12,  s.  14.         (*)  Sects.  1,  2,  8,  4. 
(h)  Sect  15.  (0  Sects.  4,  5. 

(i)  Stat  15  &  16  Vict.  c.  12.  (m)  Sect  6. 
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given,  the  amount  of  whose  shares  shall  not  be  less  than 
the  share  of  any  other  proprietor  resident  in  the  United 
Kingdom,  exclusive  of  the  printer  and  publisher ;  and 
the  amount  of  their  shares  must  be  specified  (n).  Under 
this  act  if  one  person  holds  in  trust  for  another,  both 
names  must  be  mentioned  (o) ;  and  a  mortgagee  must 
be  mentioned  also,  otherwise  the  right  to  publish  the 
newspaper  will  be  considered  as  goods  of  the  mortgagee, 
in  the  order  and  disposition  of  the  mortgagor,  and  will 
accordingly,  in  the  event  of  his  bankruptcy,  pass  to  his 
assignees  (p). 

DesignB  for  Bj  recent  statutes  a  copyright  has  been  granted  to 

manoSdrare.  designs  for  articles  of  manu&cture  for  the  term  of  three 
years,  one  year,  or  nine  calendar  months,  according  to 
the  nature  of  the  manufacture  (9) ;  and,  in  pursuance  of 
these  acts,  a  registrar  of  designs  for  articles  of  manufac- 
ture has  been  appointed,  by  whom  all  designs  to  be 
protected  by  the  acts  are  required  to  be  registered  (r) ; 
and  provision  is  also  made  for  the  transfer  of  the  copy- 
right in  such  designs  by  any  writing  purporting  to  be  a 
transfer,  and  signed  by  the  proprietor,  and  also  for  the 
registration  of  transfers  in  a  prescribed  form  (s).  These 
acts  have  been  extended  and  amended  by  the  Designs 
Act,  1850 (^),  which  provides  for  the  "provisional  re- 
gistration^ of  designs  for  the  term  of  one  year,  and 
empowers  the  Board  of  Trade  to  extend  the  copyright 

(n)  Stat  6  &  7  Will,  iy.c.76,  c  66  ;  21  &  22  Vict  c  70  ;  24  & 

•.  6.  26  Vict.  c.  78. 

(0)  Harmer  v.  Wettmacott,  6  (r)  Stat.  6  &  7  Vict  c  66,  ss. 

Sim.  284.  7,  8,  9. 

0?)  Longman  v.  Tnpp,  2  Bob.  (#)  Stats.  6  &  6  Vict,  c  100,  8. 

&  Pall.  N.  Rep.  67;    Ex  paHe  6 ;  6  &  7  Vict  c.  66,  8.  6. 

Ib99,  Re  Baldwyn,  2  De  Gex  &  {t)  Stat  13  &  14  Vict  c  104. 

Jones,  280.  See  also  stats.  14  &  16  Vict  c  8, 

iq)  Stat  5  &  6  Vict  c.  100,  by  eaOended  by  stat  16  &  16  Vict 

which  all    the  previous  statutes  c.  6. 
were  consolidated,  and  6  &  7  Vict 
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in  ornamental  designs  for  such  term,  not  exceeding  the 
additional  term  of  three  jears^  as  the  board  may  think 
fit  (ti).  A  more  recent  statute  extends  the  copyright  to 
certain  ornamental  designs  {x),  and  provides  for  the 
registration  of  any  pattern  or  portion  of  any  article  of 
manu&cture  instead  of  a  drawing  or  description  (y). 
It  also  enables  proceedings  for  piracy  to  be  brought  in 
the  county  court  (ar). 

The  marks  often  used  by  manu&cturers  to  designate  Trade  marks, 
goods  made  by  them  resemble  copyright  as  a  subject  of 
property  (a) ;  and  the  Court  of  Chancery  will  restrain 
a  third  person  firom  passing  off  his  own  goods  as  those 
made  by  another,  by  the  use  of  that  other  person's 
trade  mark.  And  when  a  business,  with  the  machinery 
and  trade  marks,  is  assigned  from  one  person  to  another^ 
the  assignee  has  the  same  right  as  the  assignor  had 
before  to  prevent  others  firom  using  the  marks  (&).  A 
trade  mark  may  belong  to  particular  works  as  well  as 
to  particular  persons  (c).  But  those  who  themselves 
deceive  the  public  cannot  prevent  others  £rom  using 
their  marks  (cf).  A  recent  act  of  parliament  has  Newenact- 
amended  the  law  relating  to  the  fraudulent  marking  of  "'^"^ 
merchandize  («),  and  has  made  the  forging  of  trade 
marks  or  their  wrongful  application  to  articles  of  mer^ 
chandize  a  misdemeanor  (/)•     And  every  person  who 

(u)  Stat.  18  &  14  Vict  c.  104,  Bronm,  8  Eaj  &  J.  428. 
8.  9.  (J)  JEdeUton  v.  Vicky  11  Hare, 

(a?)  Stat.  21  &  22  Vict  c  70,  78. 
8.  8.  (o)  Mcftl&y  ▼.  Downmav^  3  Mj, 

(y)  Sect  6.  &  0. 1. 

(«)  Sects.  8,  9.  (rf)  Pidding  v.  How,  8  Sinu 
.  (a)  HaU  V.  Ba/rrawt,  L.  C,  477  j  Perry  y.  Truefttty  6  Bear. 
10  Jnr.  N.  S.  55  ;  Leathcr-CUrth  66  ;  Leather- Cloth  Company, 
Company^  Limited,  r.  Amerir  Limited,  t.  Amerioan  Leather- 
pan  Leather- Cloth  Company,  Cloth  Company,  Limited,  18  Wi, 
X^imUed,  R  of  Lords,  18  W.  B.  B.  878  ;  11  Jnr.  N.  S.  518. 
878  ;  11  Jnr.  N.  S.  518.  See,  {e)  Stat  25  &  26  Vict  c.  88. 
howeyer,    Collint^    Company   y.         (/)  Sects.  2,  8. 
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now  contracts  to  sell  any  article  with  any  trade  mark 
thereon  ia  deemed  to  warrant  that  sach  maA  is 
genuine^  nnless  the  contrary  be  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor^  and 
delivered  to  and  accepted  by  the  purchaser  (g)»  And 
the  same  provision  has  been  made  with  respect  to  any 
description,  statement  or  other  indication  of  or  respect- 
ing the  number,  quantity,  measure  or  weight  of  any 
article,  or  the  place  or  country  in  which  it  shall  have 
been  made  or  produced  (ft). 

Goodwill  Connected  with  the  subject  of  trade  marks  is  that  of 

goodwilL  The  goodwill  of  a  trade  or  business  is  often 
of  great  value.  It  comprises  every  advantage  which 
has  been  acquired  by  carrying  on  the  business,  whether 
connected  with  the  premises  in  which  the  business 
has  been  carried  on,  or  with  the  name  of  the  firm  by 
whom  it  has  been  conducted  (t).  On  the  dissolution  of 
a  partnership,  each  partner  has  a  right,  in  the  absence 
of  any  stipulation  to  the  contrary,  to  use  the  name  of 
the  old  firm  (k) ;  and  if  there  be  a  stipulation  that,  in 
case  of  the  decease  of  one  partner,  the  surviving  partner 
shall  take  the  stock  or  capital  at  a  valuation,  the  good* 
will  must  be  included  in  such  valuation  (Z).  The  sale 
of  the  goodwill  of  a  business  will  not  prevent  the  vendor 
£tom  setting  up  the  same  business  on  his  own  account, 
even  in  immediate  proximity  to  the  premises  on  which 
the  old  business  has  been  carried  on  (m) ;  so  that  the 
purchaser  should,  in  such  cases,  always  insist  on  a  cove- 
nant being  entered  into  by  a  vendor  not  to  cany  on  the 
business  within  so  many  miles  of  the  old  premises, 

0)Stat.26ft d6yict.o.86,B.19.  (0  BdU  r.  Barrawi,  M.  R,  9 

(h)  Sect  20.  Jnr.  N.  8.  488,  «ffinned  hj  L.  C. 

(i)  Ckwrton  r.  Dougloi,  John-  10  Jur.  N.  8.  55. 

WD,  174.  (m)  OmttmeUr.Zye,  17  Y^ 

Ck)  Swiihi  T.  Gih»0n,  M.  R.,  885  ;  HM  r.  Bivfrom,  CkHrfm 

11  Jur.  N.  8.  680;  84  L.  J.  ChaiL  v.  Dtmgloi,  nbi  sopnu 
179 1  18  W.  R.  1012. 
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which  coyenant,  as  we  have  seen  (n),  is  valid*  And  in 
a  recent  case,  where  the  goodwill  of  a  partnership 
business  was  ordered  to  be  sold  by  the  Court,  a  notice 
was  directed  to  be  inserted  in  the  advertisements  and 
particulars  of  sale,  that  the  sale  would  not  prevent  any 
person  theretofore  interested  in  the  business  from  carry- 
ing on  the  like  business  in  the  same  town  (o). 

(»)  Ante,  p.  8S.  (o)  Johmon  t.  BeUeley,  2  De 

G«x,  J.  &  S.  446. 
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PART   IV. 

OP  PERSONAL  ESTATE  GENERALLY. 
CHAPTER  L 

OF  SETTLEMENTS  OF  PERSONAL  PBOPEBTT. 

No  esute  for     PERSONAL  property  is  Capable  of  being  settled,  but  not 
*•  in  the  same  manner  as  land.     Land,  being  held  by 

estates,  is  settled  by  means  of  life  estates  being  given  to 
some  persons,  with  estates  in  remainder  in  tail  and  in 
fee  simple  to  others.  But  personal  property,  as  we  have 
already  observed  (a),  is  essentially  the  subject  of  abso- 
lute ownership.  The  settlement  of  such  property,  by 
the  creation  of  estates  in  it,  cannot  therefore  be  accom- 
plished. And  there  is  a  striking  difference  in  many 
cases  between  the  effect  of  the  same  limitation,  accord- 
ing as  it  may  be  applied  to  real  or  to  personal  property. 

As  there  can  be  no  estate  in  personal  property,  it 
follows  that  there  can  be  no  such  thing  as  an  estate  for 
life  in  such  property  in  the  strict  meaning  of  the  phrase. 
Thus  if  any  chattel,  whether  real  or  personal,  be  assigned 
to  A.  for  his  life,  A.  will  at  once  become  entitled  in  law 
to  the  whole.  By  the  assignment  the  property  in  the 
chattel  passes  to  him,  and  the  law  knows  nothing  of  a 
reversion  in  such  chattel  remaining  in  the  assignor. 
And  this  is  the  case  even  though  the  chattel  be  a  term 
of  years  of  such  length  (for  instance  1000  years)  that 
A.  could  not  possibly  live  so  long  (ft).  The  term  is 
considered  in  law  as  an  indivisible  chattel,  and  conse- 

(a)  Ante,  p.  7.  (b)  2  Prest  Aba.  5. 
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quently  incapable  of  any  such  modification  of  ownership 
as  is  contained  in  a  life  estate. 

An  apparent  exception  to  the  above  rule  has  long  Bequest  of  a 
been  established  in  the  case  of  a  bequest  by  will  of  a  term  ^    ^ 

of  years  to  a  person  for  his  life :  in  this  case  the  inten- 
tion of  the  testator  is  carried  into  effect  by  the  appli- 
cation of  a  doctrine  similar  to  that  of  executory  devises 
of  real  estates  (c).  The  whole  term  of  years  is  con- 
sidered as  vesting  in  the  legatee  for  life,  in  the  same 
manner  as  under  an  assignment  by  deed;  but  on  his 
decease  the  term  is  held  to  shift  away  from  him,  and  to 
vest,  by  way  of  executory  bequest^  in  the  person  to  be  Executoiy  be- 
next  entitled  (d ).  Accordingly,  if  a  term  of  years  be  ^^  ' 
bequeathed  to  A.  for  his  life,  and  after  his  decease  to 
B.,  A.  will  have,  during  his  life,  the  whole  term  vested 
in  him,  and  B.  will  have  no  vested  estate,  but  a  mere 
possibility,  as  it  is  termed  (c),  until  after  the  decease  of  Poembility. 
A. ;  and  this  possibility,  like  the  possibility  of  obtaining 
a  real  estate,  was  formerly  inalienable  at  law  unless  by 
will(/),  though  capable  of  assignment  in  equity  (^). 
But  by  the  act  to  amend  the  law  of  real  property  (A),  How  alienable, 
which  repeals  an  act  of  the  previous  session  passed  for 
the  same  purpose  (t),  it  is  now  provided  that  an 
executory  and  a  future  interest,  and  a  possibility 
coupled  with  an  interest,  in  any  tenements  or  here- 
ditaments of  any  tenure  may  be  disposed  of  by  deed* 
B.  may,  therefore,  during  the  life  of  A,,  assign  his  ex- 
pectancy by  deed ;  and  such  assignment  will  entitle  the 
assignee  to  the  whole  term  on  A.'s  decease.     If,  how^ 

(^)  See  Principles  of  the  Law  of  of  Real  Property,  223,  2nd  ed. ; 

Real  Property,  249,  2nd  ed.  ;  266,  230,  3rd  ed. ;   231,  4th  ed. ;  240, 

3rd  ed. ;   259,  4th  ed. ;  270,  5th  5th  ed.;  250,  6th  ed.;  256, 7th  ed. 

ed.;  284,  6th  ed.;  292,  7th  ed.  (/}  Shep.  Touch.  230. 

(d)  Matthew  Manning*$  ease^  (^)  Feame,  Cont  Bern.  548. 

8  Rep.  95  ;  Lampert*9  cage,  10  (A)  Stat  8  &  9  Vict.  c.  106,  s.  6. 

Rep.  47.  (i)  Stat.  7  &  8  Vict.  c.  76,  8.  5. 

(tf)  See  Principles  of  the  Law 

W.P.P.  R 
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ever,  no  such  assignment  should  have  been  made^  B. 
will  become^  on  the  decease  of  A.,  possessed  of  the 
whole  term,  which  will  then  shift  to  B.  by  virtue  of  the 
executory  bequest  in  his  &your.  The  mer^  circum- 
stance, indeed,  of  the  term  being  bequeathed  to  A.  for 
his  life  only,  will  operate  to  shift  away  the  term  on  his 
decease  (/),  independently  of  the  bequest  to  B. ;  so  thaty 
if  there  had  been  no  bequest  over  to  B.,  the  interest  of 
A.  would  continue  only  during  his  life,  and  the  residue 
of  the  term  would  then  remain  part  of  the  undisposed- 
of  property  of  the  testator.  It  may,  however,  be 
doubted  whether  the  doctrine  of  executory  bequests  is 
applicable  in  law  to  any  other  chattels  than  chattels 
real  (A). 

Life  interests  The  strict  and  ancient  doctrine  of  the  indivisibility  of 
in  equity.  ^  chattel,  though  still  retained  by  the  courts  of  law,  has 
no  place  in  the  modem  Court  of  Chancery,  which,  in 
administering  equity,  carries  out  to  the  utmost  the  in- 
tentions of  the  parties.  In  equity,  therefore,  under  a 
gift  of  personal  property  of  any  kind  to  A.  for  his  life, 
and  after  his  decease  to  B.,  A.  is  merely  entitled  to  a 
life  interest,  and  B.  has,  during  the  life  of  A.,  a  vested 
interest  in  remainder,  of  which  he  may  dispose  at  his 
pleasure,  and  the  Court  of  Chancery  will  compel  the 
person  to  whom  the  courts  of  law  may  have  awarded 
the  legal  interest  to  make  good  the  disposition.  Ac- 
cordingly, if  the  personal  property  so  given  should  con- 
sist of  moveable  goods,  equity  will  compel  A.,  the 
owner  for  life,  to  furnish  and  sign  an  inventory  of  the 
goods,  and  an  undertaking  to  take  proper  care  of 
them  (/).      This  doctrine,  however,  is  comparatively  of 

O)  ^ret  V.  FaulUa^^,  1  Salk.  747,  2nd  ed. ;  Hoare  y.  Parker,  2 

231 ;  Ker  v.  Lord  Dungannon^  1  T.  Bep.  876. 

Dru.  &  War.  609,  628.  (Q  Feame,   Cont.  Rem.  407  ; 

.   (h)  Fearne,  Cont.   Rem.  413.  Conduitt  y.  Soane,  1  Coa  285. 
See,  however,  1  Jarm.  Wills,  793 ; 
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modem  date ;  for  formerly  the  Court  of  Chancery  fol-  Ancient  dis- 
lowed  the  rules  of  law  in  the  construction  of  such  gifts ;  tween^a  gift  of 
and  if  a  gift  of  moveable  goods  had  been  made  to  A.  ^^.^^  * 
for  his  life,  and  after  his  decease  to  B.,  they  would  not  of  goods, 
have  afforded  to  B.  any  assistance  aft;er  A.'8  decease  (m). 
But  if  the  gift  had  been  of  the  use  or  enjoyment  of  the 
goods  only  to  A.  for  his  life,  and  after  his  decease  to 
B..  the  court  would  then  have  assisted  B.  by  declaring 
A.'s  representatives  after  his  decease  to  be  trustees  only 
for  the  benefit  of  B.  (n).      But  this  distinction  is  now 
exploded;  and  the  only  case  in  which  the  tenant  for 
life  is  now  entitled  absolutely  to  things  given  to  him 
for  life  is,  that  of  articles  qtuB  ipso  usu  consumuntur,  as  Articles  quas 
wines,  &c.,  a  gift  of  which  to  a  person  for  his  life  vests  gS^i^^^" 
in  hun  the  absolute  ownership  (o).    In  all  other  cases,  as 
we  have  Siaid,  modem  equity  will  assist  the  donee  in  re- 
mainder, to  whom  any  gift  of  personal  estate  may  be 
made  after  the  decease  of  another  who  is  to  have  them 
only  for  his  life  ( p).     When,  therefore,  it  is  wished  to  Settiement  of 
make  a  settlement  of  any  kind  of  personal  property,  the  J^  by  nSwins 
doctrine  of  the  Court  of  Chancery  is  at  once  resorted  of  trnsts. 
to.     The  property  is  assigned  to  trustees,  in  trust  for 
A.  for  his  life,  and  after  his  decease  in  trust  for  B.,  &c. 
This  assignment  to  the  trustees  vests  in  them  the  whole 
legal  interest  in  the  property ;  and  in  a  court  of  law 
thiBy  are  held  to  be  absolutely  entitled  to  it;  for  the 
Statute  of  Uses  (q)  has  no  application  to  any  kind  of 
personal  estate.     But  in  equity  the  trustees  are  com- 
pellable to  pay  the  entire  income  to  A.  for  his  life,  and 
after  his  decease  to  B.,  and  so  on  according  to  the 
trusts  of  the  settlement ;   and  if  B.  should  alien  his 
interest  during  the  life  of  A.,  the  trustees  will  be  bound, 

(m)  Feame,  Cont.  Rem.  402.  (q)  27  Hen.  VHI.  c.  10  ;  Prin- 
(«)  Ibid.  404.  ciplea  of  the  Law  of  Real  Pro- 
Co)  MandallY.BussellfSMeriY,  perty,  126,  2nd  ed. ;  131,  Srd  and 

190  ;  Andrew  v.  Afidrew,  1  Coll.  4tih  eds. ;  136,  5th  ed.  ;  142,  6tih 

690.  .  ed.  J  146,  7th  ed. 
Cp)  Fearne,  Cont  Rem.  406. 

b2 
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on  having  notice  of  the  disposition,  to  stand  possessed 
of  the  property,  after  A.'s  decease,  in  trust  for  the 
alienee  (r). 

Bonng,  When  shares  in  joint  stock  companies  are  settled  in 

the  manner  above  mentioned,  it  sometimes  becomes  a 
question  whether  any  extraordinary  profit  which  may 
be  divided  amongst  the  shareholders  by  way  of  bonus 
should  be  considered  as  capital  or  as  interest  The 
equitable  tenant  for  life  is  too  frequently  inclined  to 
consider  himself  entitled  to  any  bonus  in  the  same  man- 
ner as  to  ordinary  dividends.  The  Court  of  Chancery, 
however,  usually  considers  every  bonus,  whether  con- 
sisting of  additional  joint  stock  or  shares  («),  or  simply 
of  money  (0^  as  part  of  the  capital,  unless  it  appear  to 
be  nothing  more  than  an  increased  dividend  arising  from 
the  increased  profits  of  the  year(u).  In  the  absence, 
therefore,  of  any  special  provision  to  the  contrary,  every 
bonus  ought  to  be  invested  upon  the  trusts  of  the  settle- 
ment, and  the  income  only  paid  to  the  tenant  for  life. 

Apportion-  By  a  modem  act  of  parliament  (r),  on  the  decease  of 

oomo.  ^'  ^  person  entitled  to  a  life  interest  in  any  income,  made 
payable  or  coming  due  at  fixed  periods,  of  any  property, 
whether  real  or  personal,  his  executors  or  administrators 
are  entitled  to  recover  fi:om  the  remainderman  an  appor- 
tioned part  of  the  next  payment  of  the  income,  accord- 
ing to  the  time  which  shall  have  elapsed  since  the  last 
period  of  payment,  up  to  and  including  the  day  of  the 

(r)  A  fonn  of  marriage  settle-  624,  and  the  cases  there  collected, 

ment  of  stock  and  other  personal  (u)  Barclay  ▼.  Wainewriffht, 

estate  npon  the  usual  trusts  will  14  Yes.  66  ;  Price  r.  Anderson, 

be  found  in  Appendix  (B).  16  Sim.  473  ;  Preston  v.  Melville, 

(s)  Brander v. BranderyAYes,  16  Sim.  168  ;  Maclaren v.  Stain- 

SOO;  Hooper  v.  Eossiter,  13  Price,  ton,  8  De  Gex,  F.  &  J.  202. 

774  ;  S.  C,  M*Cleland,  627.  (v)  Stat  4  &  6  Will.  IV.  c  22, 

(t)  ParU  V.  Pa/rU,  10  Ves.  186;  s.  2  ;  i2<?  Maxwell's  7W«<«,  V.  C. 

Ward  V.  Combe,  7  Sim.  684.    See  W.,  9  Jur.  N.  S.  350  ;  1  Hem.  & 

also  Gilly  V.  Burley,  22  Beav.  619,  Mill.  610. 
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decease  of  such  person.  And  Tv^hen  any  other  limited 
interest  determines^  a  similar  right  to  an  apportionment 
is  also  given.  But  the  act  makes  no  apportionment  of 
rent  between  the  heir  or  devisee  and  the  executor  of  a 
tenant  in  fee  simple  {w).  And  where  the  property  ceases 
with  the  interest,  and  does  not  go  over  to  another,  as  in 
the  case  of  a  life  annuity,  the  act  appears  inapplicable ; 
and  the  right  to  an  apportioned  part  should  therefore, 
if  desured,  be  expressly  conferred  (x).  The  act  extends 
only  to  instruments  executed,  and  wills  coming  into 
operation,  after  the  passing  of  the  act,  which  took  place 
on  the  16th  June,  1834  (y);  and  its  provisions  do  not 
apply  to  any  case  in  which  it  is  expressly  stipulated  that 
no  apportionment  shall  take  place,  or  to  annual  sums 
made  payable  in  policies  of  assurance  of  any  descrip- 
tion (z).  Previously  to  this  act  no  apportionment  was  Ptevions  law. 
made  of  annuities,  or  of  the  dividends  of  stock  settled 
in  trust  for  one  person  for  life,  with  remainder  to  another ; 
but  the  remainderman  was  entitled  to  the  whole  of  the 
annuity  or  dividend  which  fell  due  next  after  the  decease 
of  the  person  entitled  for  life  (a).  But  in  a  case  where 
the  tenant  for  life  of  stock  died  on  the  day  on  which  a 
half-year's  dividend  became  due,  it  was  held  that  it 
belonged  to  his  personal  estate  (6).     If  an  annuity  were  Annuity  given 

criven  for  the  maintenance  of  an  infiint  (c),  or  of  a  mar-  ^^^  mainte- 
o  \  /'  nance. 

ried  woman  living  separate  from  her  husband  (cf ),  the 

(w)  Brown  y.  Amyoi,  8  Hare,  (a)  Pearly  v.  Smith,  8  Atk. 

173, 183  ;  Beer  v.  Beer,  C.  P.  16  260  ;    Sherra/rd  t.   Sherrard,  8 

Jur.  223,  225  ;  12  C.  B.  60  ;  i2d  Atk.  602 ;  Warden  v.  A$hhurner^ 

auUnv,  8  Kaj  &  J.  689.  2  De  Gex  &  Smale,  866  ;   The 

(a?)  Bnt  see  Carter  v.  Taggart,  Queen  v.  The  Loi'd$  of  the  Treon 

16  Sim.  447  ;  Trimmer  y.  Danhy,  svry,  16  Q.  B.  857. 

V.  C.  K,  28  L.  J.  Chan.  979.  (J)  Baton  v.  Sheppard,  10  Sim. 

iy)  MiohellT.  MwhellfABeaY.  186. 

649  ;    Knight  v.  Boughton,  12  (o)  Say  v.  Palmer,  2  P.  Wma* 

Beav.  812  ;    Wardroper  v.  Ciit"  601 ;  1  Swanst.  849,  note. 

fsUl,  V.  C.  K.,  10  Jur.  N.  S.  194.  {d)  TTowell  v.  Hanforth,  2  W. 

(a)  Stat.  4  &  5  Will.  IV.  c.  22,  Black.  1016. 
s.  8« 
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necessity  of  the  case  was  considered  a  ground  for  pre- 
Interestwas      Burning  that  an   apportionment  was  intended.     The 
tioi^  ^^^^'    interest  of  money  lent  was  also  always  apportioned ;  for 
though  the  payment  of  such  interest  be  made  half- 
yearly^  yet  it  becomes  due  de  die  in  diem,  so  long  as  the 
//«  ^principal  remains  unpaid  (e). 

No  estate  tail  An  estate  tail,  such  as  that  created  by  a  gift  of  lands 
^^"^^"^  to  a  man  and  the  heirs  of  his  body(/),  has  nothing 
analogous  to  it  in  personal  property.  An  ^tate  tail 
cannot  be  held  in  such  property  at  law^  neither  does 
equity  admit  of  any  similar  interest.  A  gift  of  personal 
property  of  any  kind  to  A.  and  the  heirs  of  his  body 
will  simply  vest  in  him  the  property  given  (g).  And  in 
the  construction  of  wills,  where  many  informal  expres- 
sions are  allowed  to  vest  an  estate  tail  in  lands,  the 
general  rule  is,  that  expressions,  which  if  applied  to  real 
estate  would  confer  an  estate  tail,  shall,  when  applied 
to  personal  property,  simply  give  the  absolute  interest  (A). 
The  same  effect  will  be  produced  by  a  gift  of  such  pro- 
Word  "heirs"   perty  to  a  man  and  his  heirs.     The  words  " heirs,"  and 

j^S^niSTwtote.  "^^^™  ^^  ^^  ^^y^"  *^  ^"^^  inapplicable  to  personal 

.  estate ;  the  heir,  as  heir,  has  nothing  to  do  with  the 

personal  property  of  his  ancestor.     Such  property  has 

nothing  hereditary  in  its  nature,  but  simply  belongs  to 

A  simple  gift    its  owner  for  the  time  being.     Hence,  a  gift  of  personal 

sufficient.         property  to  A.  simply,  without  more,  is  suflScient  to 

vest  in  him  the  absolute  interest  (t).     Whilst,  under  the 

very  same  words,  he  would  acquire  a  life  interest  only 

in  real  estate  (J),  he  will  become  absolutely  entitled  to 

(e)  Edwardi   y.    CkmiUeu  of  (g)   Feame,  Cont  Rem.  461, 

Warwic k,2F,WmA,l7Qi Banner  *68  ;  Donetuter  v.  J)onoaiter,S 

y.  Lowe,  18  Yes.  185;  Be  Bogeri'i  Eaj  &  J.  26. 

Trusts,  1  D.  &  S.  339.  (A)  2  Jarm.  Wills,  ch.  U,  p. 

(/)  See  Principles  of  the  Law  534,  8rd  ed. 

of  Real  Property,  28,  2nd  ed. ;  30,  (t)  Byng  v.  Lord  Strafford,  5 

drd  and  4th  eds. ;  33,  5th,  6th  and  Beav.  558. 

7  th  eds.  (j)  Principles  of  the  Law  of 
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personal  property.  Thus  a  gift  of  lands  to  A.  for  life.  Example, 
and  after  his  decease  to  B.,  gives  to  B.  a  mere  life 
interest  in  remainder  expectant  on  the  decease  of  A.  (k) ; 
unless  indeed  the  gift  be  by  will  under  the  act  for  the 
amendment  of  the  laws  with  respect  to  wills  (/)•  But  a 
gift  of  personal  property  to  A.  for  life,  and  after  his 
decease  to  B.,  gives  to  B.  a  vested  equitable  interest  in 
the  corpus  or  body  of  the  ftind,  to  which  he  becomes 
absolutely  entitled,  subject  only  to  A.'s  life  interest; 
and  the  circumstance  of  B.'s  dying  in  the  lifetime  of  A. 
would  be  immaterial  (m). 

It  is  true  that  in  deeds  and  other  legal  instruments  it  Use  of  the 
is  usual  to  transfer  personal  estate  absolutely,  by  the  use  J^  admiWs-" 
of  the  words  "  executors,  administrators  and  assigns,"  tratora  «id 
As  real  estate  is  conveyed  to  a  man,  his  heirs  and  as- 
signs (n),  so  personal  property  is  assigned  to  him,  his 
executors,  administrators  and  assigns.    The  executor  or 
administrator  is,  as  we  shall  see,  the  person  who  becomes 
legally  entitled  to  a  man's  personal  estate  after  his  de- 
cease ;  in  the  same  manner  that  a  man's  heir  or  assign 
becomes  entitled  to  his  real  property.     But  the  analogy 
extends  no  ftirther.    There  is  no  necessity  for  the  use  of 
these  terms  (o)  as  there  is  for  the  employment  of  the 
word  **  heirs."     These  terms,  however,  are  constantly 
employed  in  conveyancing  as  words  of  limitation  of  an 
absolute  interest;  and  a  rule  has  sprung  up  with  respect 
to  their  construction  similar  to  the  rule  in  Shelley's  case.  Bale  in 
by  which  the  word  "  heirs,"  when  following  a  life  estate  °"®"®y  ■  *^*^* 

Beal  Propeily,  17,  114,  2nd  ed. ;  Bio.  C.  C.  76. 

18, 119, 8rd  and  4th  eds. ;  18, 125,  «  (»}  Principles  of  the  Law  of 

5th  ed. ;  18, 131, 6th  ed. ;  18, 134,  BefU  Property,  115, 2nd  ed. ;  120, 

7th  ed.  8rd  and  4th  eds.  i  126,  5th  ed. } 

(A)  Ooodtitle  d.  Richards  v.  132,  6th  ed. ;  185,  7th  ed. 

Sdmonda,  7  T.  Bep.  685.  ip)  Elliott  t.  Davenport,  1  P. 

(0  Stat  7  Will.  rV.  &  1  Vict  Wms.  84.    See  Earl  of  Lonsdale 

c.  26,  s.  28.                    I  Y.  Cotmtess  of  Berohtoldt,  1  Kay, 

(m)   Benyon  ▼.  Maddison,  2  646. 
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given  to  the  ancestor^  is  merely  a  word  of  limitation, 
giving  to  such  ancestor  an  estate  in  fee  ( p).  Thus,  if 
money  or  gtock  be  settled  in  trust  for  A.  for  life,  and 
after  his  decease  in  trust  for  his  executors,  adminis- 
trators and  assigns,  A.  will  be  simply  entitled  abso- 
lutely (q)  ;  in  the  same  manner  as  a  gift  of  lands  to  A. 
for  his  Ufe,  with  remainder  to  his  heirs  and  assigns, 
gives  him  an  estate  in  fee  simple.  But  as  the  rule,  so 
&r  as  it  applies  to  personal  property,  is  not  foimded  on 
the  same  strict  principle  as  the  rule  in  SheUey's  case,  a 
gift  of  such  property  to  the  executors  or  administrators 
(not  adding  assigns)  of  a  person  who  has  taken  a  pre- 
vious life  interest  may,  under  peculiar  circumstances, 
be  construed  as  giving  him  no  further  interest  in  such 
property  (r) ;  whilst,  under  the  same  circumstances,  the 
word  **  heirs"  in  a  gift  of  real  estate  would  have  given 
him  the  fee  simple. 

Bnlesasto  As  no  estates  can  subsist  in  personal  property,  it 

milondere^do^    foUows  that  the  rules,  on  which  contingent  remainders 

not  apply  to      in  freehold  lands  depend  for  their  existence,  have  never 
contingent  diB-  ,     ,  i.     ..  .  ,.         .  .  - 

positions  of       had  any  apphcation  to  contingent  dispositions  of  per- 

pcrsonal  pro-  ^onal  property.  Such  dispositions  partake  rather  of  the 
indestructible  nature  of  executory  devises  and  shifting 
uses.  Thus  a  gift  of  lands  to  A.  for  his  life,  and  after 
his  decease  to  such  son  of  A.  as  shall  first  attain  the 
age  of  twenty-one  years,  creates  a  contingent  remainder, 
which  will  fail  in  the  event  of  no  son  of  A.  having  at- 
tained the  prescribed  age  at  the  time  of  his  decease  («)• 

(^p)  See  Principles  of  the  Law  (r)  Wallis  r.  Taylor,  8  Sim. 

of  Real  Property,  207,  2nd  ed. ;  241 ;  sec  1  Beav.  62 ;  Daniel  v. 

214,  8ni  ed. ;  216,  4th  ed. ;  224,  Jhtdley,    1    Phi.   1  ;    Attarnry- 

6th  ed.;  234,  6th  ed.j  240, 7th  ed.  General  r.  Malkin,  2  Phi.  C4; 

(q)  Co.  litt.  64  b  ;  Homes  y.  Mackenzie  y.  Mackenzie,  8  Mac. 

Hames,  2  Keen,  646;  Grafftey  v.  &  Gord.  559. 

Humpage,  1  BeaY.  46  ;  Hom'lly,  («)  Festing  y.  Allen,  12  Meo. 

Gayler,  6  Beav.  157  ;  Meryon  v.  &  Wcla.  279;  6  Hare,  573;  Holuirs 

Collett,  8  BeaY.  886 ;  Morrit  y.  y.  Prescott,  V.  C.  W.,  10  Jur.  N. 

Howes,  4  Hare,  699.  S.  607 ;  12  W.  R.  636. 
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The  reason  of  this  failure  depends  on  the  ancient  rule, 
that  there  must  always  be  some  defined  owner  of  the 
feudal  possession ;  and,  consequently,  between  the  time 
of  the  death  of  A.  and  the  time  of  his  son's  attaining 
the  age  of  twenty-one  years,  some  owner  of  the  fireehold 
ought  to  have  been  appointed,  in  whom  the  feudal  pos- 
session might  continue  (t).  Personal  property,  however, 
has  evidently  nothing  to  do  with  these  feudal  rules 
relating  to  possession.  If,  therefore,  a  gift  be  made  of 
personal  property  to  trustees,  in  trust  for  A.  for  his  life, 
and  after  his  decease,  in  trust  for  such  son  of  A.  as  shall 
first  attain  the  age  of  twenty-one  years ;  or  if  a  term  of 
years  be  bequeathed  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age  of 
twenty-one  years ;  it  will  be  immaterial  whether  or  not 
the  son  attain  the  age  of  twenty-one  years  in  the  lifetime 
of  his  father.  On  his  attaining  that  age,  he  will  become 
entitled  quite  independently  of  his  Other's  interest.  His 
OAvnership  will  spring  up,  as  it  were,  on  the  given  event 
of  his  attaining  the  age.  But  as  the  indestructible  nature  Limit  to 
of  these  future  dispositions  of  personal  estate  might  lead  ^^otI^^*^ 
to  trusts  of  indefinite  duration,  the  rule  of  perpetuities, 
which  confines  executory  interests  within  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards,  with  a  fiirther 
allowance  for  the  time  of  gestation,  sliould  it  exist  (tt), 
applies  equally  to  personal  as  to  real  estate.  And  the  Restraint  on 
further  restriction  on  the  accumulation  of  income  im-  *cc"^«la*io>^ 
posed  by  the  Thellusson  Act  (x),  applies  to  trusts  for  the 
accumulation  of  the  income  of  personal  estate  as  well 
as  real. 

(t)  Principles  of  the  Law  of  ed. ;  272,  6th  ed. ;  286,  6th  ed. ; 

Real  Property,  209,  Ist  ed.  ;  217,  294,  7th  ed. 

2nd  ed. ;  224,  8rd  and  4th  eds. ;  (a;)  Stat  89  &  40  Geo.  III.  c. 

233,  5th  ed.  ;  246,  6th  ed. ;  250,  98;  Principles  of  the  Law  of  Real 

7th  ed.  Property,  243,  Ist  ed. ;  253,  2nd 

(w)  Principles  of  the  T^w  of  ed. ;  260,  3rd  ed. ;   263,  4th  cd. ; 

Real  Property,  242,  Ist  ed. ;  251,  274,  5th  cd. ;  288,  6th  ed. ;  295, 

2nd  ed. ;    259,  3rd  ed. ;   262,  4th  7th  ed. 
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Powers.  Equitable  interests  in  personal  property  of  a  future 

kind  may  be  created  through  the  instrumentality  of 
powers,  in  a  similar  manner,  and  to  the  same  extent,  as 
future  estates  in  land  (y).    Thus  stock  in  the  funds  may 
be  vested  in  trustees  upon  such  trusts  as  B.  shall  by  any 
deed  or  by  his  wiU  appoint,  and  in  de&ult  of  and  until 
any  such  appointment,  in  trust  for  C,  or  upon  any  other 
trusts.     Here  C.  will  have  a  vested  interest  in  the  stock, 
subject  to  be  divested  or  destroyed  by  B.'s  exercising  his 
power  of  appointment ;  and  B.,  though  not  owner  of  the 
stock,  has  power  to  dispose  of  it  by  deed  or  will,  and 
may  if  he  please  appoint  to  himself;  in  which  case  the 
trustees  will  be  bound  to  transfer  it  to  him.     If  the 
power  should  not  be  exercised  by  B.,  C.  wiQ  then  be 
entitled  absolutely ;  and  will  not,  as  was  formerly  the 
case  with  respect  to  landed  property,  be  subject  to 
judgment  debts  incurred  by  B.  (2r),  or  to  any  other  of 
If  power  IB  ex-  his  debts.     But  if  B.  should  exercise  his  power  by  deed 
TaSu!5bircon^°*  without  valuable  consideration,  or  by  will,  in  favour  of 
rideration,  the   a  third  person,  the  stock  so  appointed  would  be  con- 
po^Dted  i^sab-  sidered  in  equity  as  part  of  the  assets  of  B.  the  ap- 
ject  to  debts  of  pointor,  and  would  be  subject  to  the  demands  of  his 
creditors  in  preference  to  the  chiim  of  the  appointee  (a). 
Bankrupted.      In  case  of  bankruptcy  {b),  it  is  also  provided  that  all 
powers  vested  in  the  bankrupt,  which  he  might  legally 
execute  for  his  own  benefit  (except  the  right  of  nomi- 
nation to  any  vacant  ecclesiastical  benefice),  may  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors 
in  the  same  manner  as  the  bankrupt  might  have  exe- 
cuted the  same. 

(y)  See  Principles  of  the  Law  Atk.  172.    The  doctrine  applies 

of  Real  Property,  281  et  seq.  Ist  also  to  appointments  of  real  estate, 

ed. ;  286,  2nd  ed. ;  248,  8rd  ed. ;  See  Fleming  v.  Buchanan,  8  De 

245,  4th  ed. ;  255,  5th  ed. ;  266,  Qex,  M.  &  G.  976. 
6th  ed.  ;  272,  7th  ed.  (»)  Stat  12  &  18  Vict  c.  106, 

(z)  Ibid.  s.  147,  repealing  stat.  6  Geo.  IV. 

(a)  Lassells  t.  CornwallU,  2  c.  16,  8.  77,  to  the  same  effect. 
Vcm,  405;  Baintan  t.  Ward,  2 
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The  rules  respecting  the  necessity  of  a  compliance  Bnles  respect- 
with  the  terms  and  formalities  of  the  power,  whenever  ^^^^^O^te 
it  is  exercised  otherwise  than  by  will(c),  and  the  relief  apply  to  powers 
afforded  by  the  Court  of  Chancery  on  the  defective  ^^i^ 
exercise  of  a  power  {d)^  apply  as  well  to  personal  as  to 
real  property.     Powers  over  personal  estate  may  also 
be  exercised  by  women,  without  their  husbands'  consent, 
and  also  in  favour  of  their  husbands,  in  the  same  man- 
ner as  powers  over  land  {e) ;  and  the  provision  of  the 
recent  Wills  Act,  which  requires  wills  made  in  exercise 
of  powers  to  be  executed  and  attested  like  all  other 
wills  (/),  applies  equally  to  powers  over  personal  estate. 
A   general  bequest  of  personal  estate  will  also  now 
include  any  personal  estate  which  the  testator  may  have 
only  a  power  to  appoint  as  he  may  think  fit,  in  the  same 
manner  as  a  general  devise  of  real  estate  will  comprise 
real  estate  subject  to  any  such  power  (g). 

A  firequent  instance  of  the  employment  of  a  power  Appointment 
over  personalty  occurs  in  the  case  of  children's  portions,  ^^^J^'* 
which  are  usually  settled  on  all  the  children  equally, 
subject  to  a  power  given  to  the  parents  to  appoint  the 
shares  in  a  different  manner.  When  such  a  power  is 
exercised,  the  shares  previously  vested  in  the  children 
are  divested  fix)m  them,  and  new  shares  are  vested  in 
them  by  the  operation  of  the  power.  Formerly,  if  such 
a  power  were  so  worded  as  not  to  authorize  an  exclusive 
appointment  to  some  or  one  of  the  children,  it  was  held 
by  the  Court  of  Chancery,  as  a  rule  of  equity,  that  each 

(o)  See  Principles  of  the  Law  (^  Ibid.  241, 2nd  ed.;  248,3rd 

of  Real  Property,  238,  2nd  ed.  {  ed.  ;  250,  4th  ed. ;  260,  5th  ed.  ; 

245,  3rd  ed.  ;  247,  4th  ed.;  257,  271,  6th  ed. ;  278,  7th  ed. 
5th  ed. ;   268,  6th  ed. ;   274,  7th  (/)  Ibid.  240,  2nd  ed. ;    247, 

ed.    See  now  as  to  deeds,  stat.  22  8rd  ed. ;  249,  4th  ed. ;  259,  5th 

&  28  Vict  c.  35,  8. 12.  ed. ;  271,  6th  ed. ;  277,  7th  ed. 

id)  Ibid.  239,  2nd  ed.;  246,3rd  (^)  Ibid.  242,  2nd  ed.  ;    249, 

ed.;  248,  4th  ed. ;  258,  5th  ed. ;  3rd  ed.  ;   251,  4th  ed.  ;   261,  5th 

269,  6th  ed. ;  276,  7th  ed.  ed. ;  273,  6th  ed. ;  279,  7th  ed. 
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niiuoryap- 
pomtments. 


The  dodxine 
of  equity  now 
ftbohahed. 


child  ought  to  have  a  substantial  share ;  and  an  appoint- 
ment to  any  child  of  a  very  small  share  was  called  an 
illusory  appointment,  and  was  held  void  (A).  But  this 
doctrine  having  given  rise  to  difficulties  and  fiunily  dis- 
putes, fix>m  the  imcertainty  of  the  question  what  was 
too  small  or  what  a  sufficient  share,  the  meddlesome 
doctrine  of  equity  on  this  point  was  a  few  years  ago 
abolished  by  act  of  parliament  ( i) ;  and  now  the  appoint- 
ment of  any  share,  however  small,  cannot  be  set  aside 
on  the  ground  of  its  being  illusory.  The  act  extends, 
as  did  the  doctrine,  to  real  estate  as  well  as  personal ; 
but  landed  property  is,  from  its  nature,  seldom  cut  up 
into  little  portions. 


Exclaave  ap- 
pointment, 
when  Toid. 


Although  no  appointment  is  now  void  for  being  illu- 
sory, yet  where  an  exclusive  appointment  is  not  autho- 
rized, any  appointment,  by  which  any  object  of  the 
power  would  be  entirely  excluded,  is  still  void.  Thus,  if 
1,000/.  be  given  to  A.,  B.  and  C.  in  such  shares  as  their 
father  shall  appoint,  and  in  default  of  appointment  to 
them  equally,  an  appointment  of  900/.  to  A.  would  now 
be  good,  as  100/.  would  remain  to  be  equally  divided 
between  the  three  (A),  of  which  B.  and  C.  would  get 
each  one-third  (/).  But  a  subsequent  appointment  of 
the  remaining  100/.  to  B.  would  be  void,  as  altogether 
excluding  C,  who  is  equally  an  object  of  the  power  (m). 
It  is  customary,  however,  in  modem  settlements  to  give 
to  parents  a  power  of  appointment  in  favour  of  any  one 
or  more  of  the  children  exclusively  of  the  others.  And 
in  order  that  those  to  whom  appointments  have  been 
made  should  not  obtain  more  than  may  have  been  in- 
tended for  them,  it  is  generally  provided  that  no  child 


(A)  1  Sugd.  Pow.  568  et  seq,\ 
449,  8th  ed. ;  Chance  on  Powers, 
896  et  seq. 

(0  Stat.  11  Goo.  rV.  &  1  Will. 
IV.  c.  46. 

(A)  Toun^  V.    Waterpark,  18 


Sim.  202. 

(0  Wilson  V.  PiggoU,  2  Ves. 
jun.  361 ;  WombweU  v.  Hanrott^ 
1 4  Bear.  143.  Sec  Fotfter  v.  Cu  iit- 
ley,  6  Dc  Gcx,  M.  &  G.  55. 

(w)  2  Ves.  jun.  356. 
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taking  anj  share  of  the  fund  under  any  appointment 
shall  be  entitled  to  any  share  in  the  part  unappointed 
without  bringing  his  or  her  share  into  hotchpot^  and  Hotchpot 
accounting  for  the  same  accordingly.     Under  such  a 
provision,  A.,  in  the  instance  above  given,  would  not  be 
entitled  to  any  share  in  the  100/.  unappointed,  without 
also  agreeing  to  a  like  division  of  his  900/.  amongst  him- 
self and  the  others.     The  clause  of  hotchpot  operates 
favourably  to  the  representatives  of  those  children  who 
may  happen  to  die  before  any  appointment  shall  have 
been  made  to  them.     For  when  a  power  is  given  to  No  appoint- 
appoint  amongst  children,  no  appointment  can  be  made  made  toexe- 
to  the  executoi^  or  administrators  of  those  who  may  cntors  or  admi- 
have  died  (n) ;  so  that  such  executors  or  administrators  deceased^ob- 
cannot  possibly  take  more  than  the  aliquot  part  given  }^^ 
to  the  deceased  child  in  default  of  any  appointment; 
whilst  they  may  be  partially  or  totally  excluded  even 
from  that  by  a  partial  or  complete   exercise  of  the 
power  of  appointment  in  favour  of  the  surviving  children, 
or  even  of  a  single  survivor.     When  the  appointment  is 
partial  only,  the  executors  or  administrators  of  a  de- 
ceased child  will,  under  the  hotchpot  clause,  divide  the 
fund  unappointed  with  the  other  children  to  whom  no 
appointment  may  have  been  made ;   whereas,  without 
such  a  clause,  the  children  to  whom  appointments  may 
have  been  made  would  be  equally  entitled  to  participate 
in  the  part  unappointed  (o). 

When  a  power  is  given  to  appoint  property  amongst  Appointment 
a  particular  class,  no  portion  of  the  fund  can  be  ap-  ^^S 
pointed  in  favour  of  any  person  who  is  not  a  member  of 
that  class ;   and  any  appointment  to  such  person  will 
accordingly  be  void.     Thus,  if  the  power  be  to  appoint 

(»)   BoyU  V.  Ths  Bishop  of  io)  Wilson  v.  PiggaU,  2  Vcs. 

Peterhoroughy  1  Ves.  jnn.  299  ;  jnn.  361 ;   Wombwell  v.  Hanrotty 

JiickettSY.Lo/ha,^YoTJL,8iColl  U    Beav.    143;     Walmsley    v. 

519.  Va^ighan,  1  De  Gex  &  Jones,  114. 
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Children* 


NeplMWflL 


Toonger 
children. 


Child  tfM 


the  property  to  all  or  any  of  the  children  of  the  appointor 
in  such  manner  as  he  may  think  fit^  no  interest  in  the 
property  can  be  appointed  to  any  grandchild  of  the  ap- 
pointor;  for  a  grandchild  is  not  an  object  of  the  power(/;). 
So  if  the  power  be  to  appoint  amongst  nephews  or  grand- 
nephews,  those  only  can  take  any  shares  who  answer 
that  description  (g).  Again,  if  the  power  be  to  appoint 
portions  amongst  younger  children,  nothing  can  be  taken 
by  a  younger  son  who  afterwards  becomes  the  eldest  by 
the  decease  of  his  elder  brother  (r);  although  if  he 
should  have  actually  received  any  share  in  the  money 
whilst  a  younger  son,  he  will  not  be  obliged  to  refund  it 
on  becoming  Uie  eldest  (*).  The  word  "  younger,"  how- 
ever, is  not,  in  parental  provisions  (^),  taken  litei*ally, 
but  as  meaning  any  chUd  who  may  not  be  entitled  to 
the  fitmily  estate.  Therefore  a  daughter,  who  may  be 
the  eldest  child,  would  be  considered  as  a  proper  object 
of  a  power  to  appoint  amongst  the  younger  children, 
whilst  her  younger  brother,  being  the  eldest  son  entitled 
to  the  fiunily  estate,  would  not  be  allowed  to  partici- 
pate(tt).  And  in  the  same  manner  a  second  son  be- 
coming the  eldest,  but  not  obtaining  the  family  estate, 
would  be  allowed  a  share  (o).  A  power  to  appoint 
amongst  chUdren  living  at  their  &ther*8  decease  includes 


vew^e$amh-e.  ^  ^^^  ^  ventre  sa  mire  {to). 


When  an  ap- 
pointment to 
the  issne  of  a 
child  is  good. 


In  some  cases  where  the  power  only  authorizes  an 


(jP)  Alexander  y.  Alexander ^ 
2  Vea.  Ben.  640 ;  Bristow  v. 
Warde,  2  Vea.  jnn.  836. 

(q)  Falkner  v.  Butler,  Amb. 
614  J  Waring  y.  Lee,  8  Beay.  247. 

(r)  Chadmck  y.  Boleman, 
Vera.  528  ;  Lord  Teynham  y, 
Webb,  2  Vea.  sen.  198  ;  Oraj/  v. 
£arl  of  Limerick,  2  De  Gex  & 
Bmale,  870.  See  Sandeman  y. 
Mackenzie,  1  John.  &  H.  613. 

(*)  2  Sugd.  Pow.  293;  680, 
8th  ed. 


(t)  Hall  V.  Hewer,  Amb.  203 ; 
Lyddon  v.  Ellison,  19  Beav.  565. 

(«)  Pierson  y.  Oar  net,  2  Bro. 
C.  C.  88 ;  Heneage  v.  Hunloke,  2 
Atk.  456 ;  BeaU  y.  Beale,  1  P. 
Wms.  244. 

(r)  Spencer  y.  Spencer,  8  Sim. 
87;  Macovbrey  y.  Jones,  2  Kay 
&  J.  684  ;  Sing  y.  Leslie,  2  Hem. 
&  Mil.  68. 

(w)  Beale  y.  BeaU,  1  P.  Wms. 
244. 
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appointment  amongst  children^  an  appointment  in  favour 
of  the  issue  of  a  child  may  be  sustained  as  being,  in 
effect,  first  an  appointment  to  the  child,  and  then  an  as- 
signment hy  such  child  in  favour  of  his  issue  (or).  But 
this  of  course  can  onlj  be  done  when  the  child  is  of  age, 
and  is  a  partj  to  and  executes  the  deed  by  which  the 
appointment  is  made.  And  the  more  regular  plan  in 
such  cases  is,  for  the  fiither  first  to  make  the  appoint- 
ment in  &vour  of  the  child,  and  then  for  the  child  to 
make  an  assignment  of  the  fund  appointed  to  trustees 
in  trust  for  his  children  in  the  manner  intended. 

An  appointment  by  a  father  in  &vour  of  his  child,  in  Appointment 
exercise  of  a  power  for  that  purpose,  ought  to  be  made  ^ust  n^^ 
for  the  benefit  of  the  child  who  is  the  object  of  the  pro-  for  his  own 
vision,  and  not  indirectly  for  the  benefit  of  the  father 
who  makes  the  appointment  or  of  any  other  person. 
Accordingly,  any  exercise  of  the  power  under  a  bargain 
for,  or  even  with  a  view  to  the  benefit  of  the  appointor, 
or  of  any  other  person  than  one  of  the  objects  of  the 
power,  will  be  considered  as,  in  technical  phrase,  a  fraud  Frand  on  the 
on  the  power  and  will  be  void  (y).     But  when  there  is  ^^^' 
no  evidence  that  the  appointment  is  made  under  a 
bargain  for  the  benefit  of  the  father,  although  there 
may  be  strong  suspicion  that  such  is  the  case,  the  ap- 
pointment cannot  be  set  aside  (z).     Powers  of  appoint- 
ment amongst  children  usually  enable  the  parent  to  fix 
the  age  or  time  at  which  the  fund  appointed  shall  vest  in 
any  child.     But,  on  the  principle  just  stated,  a  father  will 

(a;)  Boutledge  y.  Dorril,  2  Yes.  Ibpham  v.  Buhe  of  Portland,  1 

Jan.  857;  Wettv.  BemeyflRuaa,  De  Gex,  Jones  &   Smith,  517; 

&  My.  431,  439  ;    Goldwiid  v.  Pryor  v.  Pryor,  2  De  Gex,  J.  & 

OoUmid,  2  Hare,  187.  S.  205. 

(y)  Daub&ney  v.  Coekbum,  1  («)  M^Qu^en  y.  Farquhar,  11 

Meriy.  626  ;  Palmer  y.  Wheeler^  Ves.  467  ;  Hamilton  y.  Kirman^ 

2  Ball  &  Beatty,  18  ;  Jackson  y.  2  Jones  &  Lat  393  ;  Campbell  y. 

Jackiony  1  Drn.  91 ;  Thompson  Home^  1  Yon.  &  Coll.  N.  C.  664. 
y.  Simpson^  2  Jones  &  Latb  110  i 
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not  be  allowed  to  make  an  immediate  appointment  to  an 
infant  child,  for  the  sake  of  becoming  himself  entitled  to 
the  fund  appointed,  as  the  child's  personal  representa* 
tive  in  the  event  of  its  decease  (a).  An  appointment  to 
an  infant  is  not,  however,  necessarily  void  on  account 
of  the  circumstance  that  the  father,  who  has  made  the 
appointment,  will  become  entitled  to  the  property  ap- 
pointed in  the  event  of  the  child's  decease  (6). 

Perpetuity  to  In  the  exercise  of  powers  of  appointment  amongst 
the  exercise  of  children,  care  should  be  taken  not  to  postpone  the  vest- 
powers.  ijig  q{  their  shares  to  a  period  which  may  exceed  the 

limits  allowed  by  the  law  of  perpetuity  (c).  When  the 
power  of  appointment  is  a  general  power,  enabling  the 
appointor  to  make  a  disposition  in  favour  of  any  object 
he  may  please,  the  property  is  evidently  not  tied  up  so 
long  as  such  a  power  exists  over  it ;  and  neither  the 
reason  nor  the  rule  which  forbids  a  perpetuity  has  any 
application  till  some  settlement  is  made  in  exercise  of 
such  a  power.  In  such  a  case,  therefore,  the  limits  of  per- 
petuity commence  from  the  time  of  the  appointment  (d)» 
But  where  the  power  of  appointment  is  to  be  exercised 
only  in  favour  of  a  particular  class  of  objects,  the  pro- 
perty subject  to  the  power  is  evidendy  already  tied  up 
in  favour  of  that  class.  The  limits  of  perpetuity  are 
therefore  in  this  case  to  be  reckoned,  not  &om  the  time 
of  the  exercise  of  the  power,  but  from  the  date  of  its 
creation.  The  interests  given  by  the  power  must,  for 
this  purpose,  be  regarded  as  if  they  had  been  inserted  in 
the  settlement  by  which  the  power  was  created ;  and  if 
such  interests  would  have  been  too  remote,  if  inserted 
in  the  original  settlement,  they  will  be  too  remote  when 

(a)  Cunynghame  v.  Thurhm^  1  444  \    Fearon  v,  Desbruay,  14 

Russ.  &  M.  436 ;  Lord  Sandwwh*9  Bear.  635. 

oa$ey  cited  11  Vcs.  479  ;  Gee  v.  {o)  See  ante,  p.  249. 

Chim^,  2  Coll.  486.  (<f )  1  Sugd.  Pow.  249, 495  ;  395, 

(  h)  Bvtcher  v.  Jaekson,  14  Sim.  8th  ed. 
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given  in  exercise  of  the  power  (e).  Thus  a  person  having 
a  general  power  of  appointment  by  will  over  a  fund^  maj 
by  his  will  appoint  a  share  of  it  in  favour  of  any  unborn 
child  of  his  own^  to  be  vested  in  such  child  on  his  attain- 
ing the  age  of  twenty-three  years.  The  limit  of  per- 
petuities is  reckoned  from  the  time  of  the  appointment, 
which  in  this  case  is  the  death  of  the  appointor^  when  his 
will  begins  to  take  effect.  The  child  must  necessarily 
then  be  bom,  or  in  ventre  sa  mire,  and  the  child's  life  is 
accordingly  the  life  then  in  being  within  which  the  share 
must  necessarily  vest.  But  if  by  a  marriage  settlement 
a  fund  be  settled  in  trust  for  the  father  for  his  life,  and 
after  his  decease  in  trust  for  the  children,  in  such  shares 
as  he  shall  appoint  by  his  will,  he  cannot  make  an  ap- 
pointment in  favour  of  any  unborn  child,  to  be  vested  on 
his  attaining  the  age  of  twenty-three  years.  For  in  this 
case  the  limit  of  perpetuities  counts  from  the  date  of  the 
settlement,  when  the  property  was  first  tied  up  for  the 
benefit  of  the  children  ;  and  this  limit  would  be  exceeded 
if  the  child  should  not  attain  the  given  age  within  twenty- 
one  years  afi;er  the  decease  of  the  father,  who  was  the 
life  in  being  at  the  date  of  the  settlement.  And  the 
rule  is,  that  every  limitation  which  may  exceed  in  dura- 
tion a  life  or  lives  in  being,  and  twenty-one  years  after- 
wards (allowing  for  the  period  of  actual  gestation),  is 
void  as  tending  to  a  perpetuity  (/). 

When  personal  property  is  directed  to  be  paid  to  any  The  courts  lean 
persons  at  a  future  time,  the  leaning  of  the  courts  is  J^^****  ^^ 
always  in  favour  of  vested  interests ;  that  is  to  say,  the 
courts  lean  to  that  construction  which  will  give  to  the 
parties  a  present  assignable  and  transmissible  right  to 
that  which  is  not  payable  till  a  future  time.     Thus  if  a 

(<?)  Co.  Litt.  271  b,  n.  (1),  vii.  (/)  See  Principles  of  the  Law 

2;  1  Sngd.  Pow.  498  j  896,  8th  of  Real  Property,  242,  Ist  ed. ; 

ed. ;  Bovtledge  t.  Dorrily  2  Yes.  251,  2ad  ed. ;  259,  8id  ed. ;  278, 

Jan.  857.  5th ed. ;  287,6th  ed. ;  294, 7th  ed. 

W.P.P.  S 
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I 

I  legacy  be  given  to  a  person  to  be  payable  when  he  attains 

I  the  age  of  twenty-one  years,  the  legacy  is  considered  to 

I  be  immediately  vested,  and  will  accordingly  be  payable 

I  to  the  administrator  of  the  legatee  in  case  he  should  die 

\  tinder  age  (g).     So  if  personal  estate  be  settled  in  trust 

for  A.  for  life,  and  after  his  decease  for  all  his  children 
in  equal  shares,  each  of  his  children  will  be  entitled  to  a 
share,  whether  such  child  survive  his  parent  or  not,  and 
Vesting  of  por-  although  such  child  should  die  in  infancy  (A).  If,  how- 
on  Un^L**^^*^  ever,  the  property  should  consist  of  money  charged  on 
land  or  other  real  estate,  such  as  the  portions  of  younger 
children  when  the  family  estate  is  entailed  on  the  eldest 
son,  the  rule  is  different ;  and  if  any  of  the  children 
should  die  before  the  time  when  his  or  her  portion  be- 
comes payable,  it  wiD,  in  the  absence  of  special  provi- 
sion to  the  contrary,  sink  into  the  land  for  the  benefit 
of  the  estate  (i). 

Vesting  of  in-  In  the  settlement  of  personal  property  upon  children 
to^Slu(^Iu^  there  are  two  plans,  either  of  which  may  be  adopted 
with  respect  to  the  vesting  of  the  interests  given.  The 
one  plan  is,  to  vest  the  interests  of  the  children  in  them 
immediately  as  they  come  into  being,  divesting  fix)m 
each  of  them  proportionate  shares  as  others  are  bom, 
and  also  divesting  the  shares  altogether  in  fiivour  of  the 
others,  in  the  event  of  the  decease  of  any  son  under  age, 
or  of  any  daughter  under  age  and  without  having  been 
married.  The  other  plan  is,  to  vest  the  interests  given 
only  in  those  who,  being  sons,  attain  the  age  of  twenty- 
one  years,  or,  being  daughters,  attain  that  age  or  marry 
under  it.  So  far  as  the  corpus  of  the  fund  is  concerned, 
the  result  of  each  of  these  plans  is  the  same,  the  property 

(^)  2  Bliick.  Comm.  513  ;  Co.  Binnt,  1  Kay  &  John.  417. 

Litt.  237  a,  note  (1).  (i)  Co.  Litt  237  a,  n.  (1).   Sec 

(A)    Skey  T.  Barnes,  8  Mer.  Ihans  v.  Scott,  1 IL  of  L.  Cases, 

835  ;  Templeton  v.  Warrington,  43,  57. 
13  Sim.  2G7.     Sec    Swallow  v. 
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being  ultimately  divided  only  amongst  those  children 
who^  being  sons,  live  to  come  of  age,  or,  being  daughters, 
come  of  age  or  previously  marry.  But  with  regard  to 
the  income  of  the  fund  the  plans  are  different.  In  the  Mamtenance 
first  case,  the  income  belongs  to  the  children  whilst  "^ 
under  age ;  but  in  the  second  no  interest  either  in  the 
income  or  in  the  principal  is  given  during  minority,  or,  in 
the  case  of  daughters,  until  marriage  under  age.  In  the 
first  case,  therefore,  if  the  &ther  be  dead,  the  income 
will  be  payable  to  the  guardian  of  the  children  toward 
their  maintenance  and  education;  but  in  the  second 
case  there  will  be  no  provision  for  these  purposes  in  the 
absence  of  express  directions.  Such  directions  therefore 
should  in  such  case  be  always  inserted,  with  a  provision 
for  the  accimiulation  of  the  surplus  income  by  way  of 
increase  of  the  principal.  If  however  the  whole  pro- 
perty is  ultimately  to  go  amongst  the  children  (A),  or  if 
the  persons  entitled,  in  the  event  of  the  children  not 
living  to  attain  vested  interests,  should  agree  (/},  the 
Court  of  Chancery  will  direct  the  income  to  be  applied 
for  the  children's  maintenance,  in  the  absence  of  suffi- 
cient provision  for  that  purpose,  and  even  in  the  face 
of  an  express  direction  to  accumidate  the  income  {m). 
And  a  recent  act  of  parliament  now  provides  that.  New  enact- 
in  all  cases  where  any  property  is  held  by  trustees  in  JJ^t^iJ^. 
trust  for  an  infant,  either  absolutely  or  contingently  on 
his  attaining  the  age  of  twenty-one  years,  or  on  the 
occurrence  of  any  event  previously  to  his  attaining  that 
age,  it  shall  be  lawful  for  such  trustees,  at  their  sole 
discretion,  to  pay  to  the  guardians  (if  any)  of  such  in* 
fimt,  or  otherwise  to  apply  for  or  towards  the  mainte- 
nance or  education  of  such  infant,  the  whole  or  any 
part  of  the  income  to  which  such  infant  may  be  entitled 

(k}  Haley  v.  BannUter,  4  Mad.      480 ;  CanninffS  y.  Mower,  7  Sim. 
276  ;   Brrat  v.  Barlow,  14  Vee.      623. 
202.  (m)  Oreen/mell  v.  Qreermell,  5 

(f)  TwTTter  V.  Turner,  4  Sim.      Ves.  1&4. 
8  2 


262  OF  PEBSONAL  ESTATE  GENERAXXT. 

in  the  parliamentaiy  gtockB  or  public  funds  of  Great 
Britain,  or  at  interest  upon  govemment  or  real  secu- 
rities in  England  or  Wales,  but  not  in  Ireland ;  and  at 
the  present  day  investments  in  railway  debentures,  pre- 
ference shares  and  other  securities  yielding  a  lai^r 

GoTerament  income,  are  often  authorized.  Goyemment  securities, 
as  distinguished  from  stocks  or  funds,  seem  to  be 
nothing  else  than  Exchequer  bills,  in  which  trustees 
appear  to  be  justified,  even  without  express  authority, 
in  investing  the  property  for  any  temporary  purpose,  as 
during  the  necessary  delay  in  completing  a  contem- 
plated mortgage  security  (o).  But  where  a  permanent 
investment  is  intended,  a  trust  to  lay  out  money  in 
government  securities  will  not  authorize  the  purchase 

Beal  Becmit^.  of  Exchequer  bills  {w).  Real  security  means  the  mort- 
gage of  real  estate,  namely,  fireehold  or  copyhold  here- 
ditaments of  sufficient  value  (z).  And  if  it  be  desired 
that  the  trustees  should  have  power  to  invest  the  trust 
money  on  mortgage  of  leasehold  estates,  or  in  railway 
debentures  (y),  or  shares,  or  any  other  securities,  or  to 
lend  it  to  any  person  on  his  bond,  express  authority 

The  ImproTe-   ought  to  be  given  to  the  trustees  for  the  purpose.     But 

T^im^^  the  Improvement  of  Land  Act,  1864,  now  provides, 
that  all  trustees,  directors  and  other  persons  who  may 
be  directed  or  authorized  to  invest  any  money  on  real 
security  shall  (unless  the  contrary  be  provided  by  the 
instrument  directing  or  authorizing  such  investments) 
have  power  at  their  discretion  to  invest  money  in  the 
charges  authorized  by  that  act,  or  on  mortgages  there- 

(«)  Afatthifws  y.  BrUe,  6  Beav.  Bear.  524  ;  Drotier  y.  Brereton, 

289,244.  15  Beay.  221.    Tnrnpike  bonds 

(w)  Ex  parte  Ckaplinf  8  Yon.  are  real  Becnrities  for  some  pnr- 

6  Coll.  897  ;  as  to  the  issue  of  poses  ;  Robinson  y.  JRobiman^ 
Excheqaer  Bills,  see  stat  24  Vict.  Lords  Justices,  1  De  Gez,  Mac.  & 
c.  5.  Gold.  247,  262. 

(j?)  See  Stickney  y.  Seftelly  1  (y)  Mortimorey.Afortifnore,i 

My.  &  Cr.  8;  Phillipsony,  Oatty,      De  Gex  &  Jones,  472. 

7  Haie,  516 ;  Mant  y.  LeUh,  15 
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of  (0).  And  it  is  further  provided^  that  no  charge  on 
land  made  by  any  absolute  order  of  the  Inclosure  Com- 
missioners by  virtue  of  that  act  shall  be  deemed  such 
an  incumbrance  as  shall  preclude  a  trustee  of  money, 
with  power  to  invest  the  same  in  the  purchase  of  land 
or  on  mortgage,  from  investing  it  in  a  purchase  or 
upon  a  mortgage  of  the  land  so  charged,  unless  the 
terms  of  his  trust  or  power  expressly  provide  that  the 
land  to  be  so  purchased  or  taken  in  mortgage  be  not 
subject  to  any  prior  charge  (a).  Investments  in  Ire-  Real  securities 
land  were  often  expressly  prohibited,  on  account  of  an  ^° 
act  of  parliament,  which  empowered  trustees,  who  were 
authorized  by  their  trust  to  lend  money  at  interest  on 
real  securities  in  England,  Wales  or  Great  Britain,  to 
lend  the  same  at  interest  on  real  securities  in  Ireland  (b). 
But  all  loans  of  money  on  real  securities  in  Ireland 
under  the  act,  in  which  any  minor  or  unborn  child,  or 
person  of  unsound  mind,  might  be  interested,  were 
required  to  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  in  England,  to  be 
obtained  in  any  cause  or  upon  petition  in  a  summary 
way  (c) ;  and  every  such  loan  was  to  be  made  with  the 
consent  of  the  person  or  persons,  if  any,  whose  consent 
might  be  required  as  to  the  investment  of  such  money 
upon  real  securities  in  England,  Wales  or  Great 
Britain,  testified  in  the  manner  required  by  the  trust  (d). 
And  it  was  also  provided  that  the  act  should  not  apply 
to  cases  where  there  was  an  express  restriction  against 
the  investment  of  the  trust  money  on  securities  in  Ire^ 

land  (tf).     A  recent  statute  now  provides,  that  when  New  enact- 
ment 

(z)  Stat.  27  &  28  Vict  c  lU,  (t?)  Stat  4  &  6  WiU.  IV.  c.  29, 

8.  60.  B.  2 ;  ^;z;  parte  French^  7  Sim. 

(a)  Sect.  61.  610  ;    Ex  parte  Lord   William 

ih)  Stat  4  &  6  Will.  IV.  c.  29.  Pawlett,  1  Phill.  670  ;  JVorrU  v. 

Leaseholds  for  lives  perpetually  Wright,  14  Beav.  291. 

renewable  at  a  head  rent  form  real  {d)  Sect.  4. 

securities  in  Ireland  ;  Macleod  v.  («)  Sect  5. 

Annesley,  16  Beav.  600. 
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a  trustee,  executor  or  administrator  shall  not,  bj  some 
instruments  creating  his  trust,  be  expressly  forbidden 
to  invest  anj  trust  fund  on  real  securities  in  any  part 
of  the  United  Kingdom,  or  on  the  stock  of  the  Bank 
of  England  or  Ireland,  or  on  East  India  Stock,  it  shall 
be  lawful  for  such  trustee,  executor  or  administrator  to 
invest  such  trust  fund  on  such  securities  or  stock ;  and 
he  shall  not  be  liable  on  that  account  as  for  a  breach 
of  trust,  provided  that  such  investments  shall  in  other 
respects  be  reasonable  and  proper  (/).  This  provision 
has  been  made  retrospective  by  act  of  parliament  (^). 
General  orders  A  further  enactment  empowers  the  making  of  general 
^^yertment  ^^^^s  fix)m  time  to  time  as  to  the  investment  of  cash 
under  the  control  of  the  Court  of  Chancery,  and  for 
the  conversion  of  any  SI.  per  Cent  Bank  Annuities, 
standing  in  the  name  of  the  accountant-general  of  the 
Court  of  Chancery,  in  trust  in  any  cause  or  matter, 
into  any  stocks,  funds,  or  securities,  upon  which  by 
any  such  general  order  cash  wider  the  control  of  the 
court  may  be  invested  (A).  And  when  any  such 
general  order  shall  have  been  made,  trustees,  executors 
or  administrators,  having  power  to  invest  their  trust 
funds  upon  government  securities,  or  upon  parlia- 
mentary stocks,  funds  or  securities,  or  any  of  them, 
may  invest  such  trust  funds  or  any  part  thereof  in  any 
of  the  stocks,  funds  or  securities,  in  or  upon  which,  by 
such  general  order,  cash  under  the  control  of  the  court 
Qenend  order,  may  from  time  to  time  be  invested  (t)«  In  pursuance 
of  this  enactment  a  general  order  has  been  made  dated 
the  1st  of  February,  1861,  authorizing  the  investment 
of  cash  under  the  control  of  the  court  in  Bank  Stock, 
East  India  Stock,  Exchequer  Bills,  and  2/.  10^.  per 
Cent.  Annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  Wales, 

(/)  Stat.  22  &  23  Vict  c.  85,  s.  Fisher  &  Jodcs,  170. 

82.  (A)  Sect.  10. 

(^)  Stat.  28  &  24  Vict.  c.  88,  8.  (?)  Sect  11. 
12 ;  Cockburn  v.  Ptel,  8  De  Gex, 
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as  well  as  in  Consolidated  3/.  per  Cent.  Annuities,  Re- 
duced 3/.  per  Cent.  Annuities,  and  New  3/.  per  Cent. 
Annuities  {j). 

A  still  later  enactment  of  the  same  session  authorizes  Farther  enact- 
tnistees,  having  trust  money  in  their  hands  which  it  is  ^^^ 
their  duty  to  invest  at  interest,  at  their  discretion  to 
invest  the  same  in  any  of  the  parliamentary  stocks  or 
public  funds,  or  in  government  securities,  and  at  their 
discretion  to  call  in  any  trust  funds  invested  in  any 
other  securities,  and  to  invest  the  same  on  any  such 
securities  as  aforesaid,  and  also  from  time  to  time  at  Power  to  vary 
their  discretion  to  vary  any  such  investments  as  afore-  "^^^  ^ 
said  for  others  of  the  same  natm*e ;  provided  that  no 
such  original  investment  as  aforesaid  (except  in  the 
3Z.  per  Cent  Consolidated  Bank  Annuities),  and  no 
such  change  of  investment  as  aforesaid,  shall  be  made 
where  there  is  a  person  under  no  disability  entitled 
in  possession  to  receive  the  income  of  the  trust  fund 
for  his  life  or  for  a  term  of  years  determinable  with  his 
life,  or  for  any  greater  estate,  without  the  consent  in 
writing  of  such  person  (A).  This  last  enactment,  how- 
ever, like  the  other  provisions  in  the  same  act,  extends 
only  to  persons  acting  under  a  deed  executed,  or  a 
will  executed  or  confirmed  or  revived  by  a  codicil 
executed  af)«r  the  28th  of  August,  1860,  the  date  of  the 
act(/).  It  is  doubtfid  whether  the  new  East  Indian 
Loan  of  1859  falls  within  the  meaning  of  East  Indian 
Stock  (m). 

The  consent  of  the  persons  for  the  time  being  entitled  Consent  to 
to  the  income  of  the  property  is  generally  required,  vestments."^' 

(J)  See  EquitahleReverHonary  s.  26. 

Interest  Society  v.  Fuller ^  1  John.  (Q  Sect.  34. 

&  Hem.  879;   Re  Langford,  2  (m)  Be  Chine  Valley  and  ffaU 

John.  &  Hem.  458 ;  He  Warde,  2  stead  Bailway,  5  Jnr.  N.  S.  1123; 

John.  &  Hem.  191.  29  L.  J.  Chan.  88  }   1  De  Gex, 

ik)  Stat.  23  &  24  Vict.  c.  145,  Fisher  &  Jones,  58. 
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in  settlements,  to  any  change  of  inyestment  which  the 
trustees  may  be  authorized  to  make ;  and  this  consent 
is  sometimes  required  to  be  in  writing,  {uad  occasionally 
to  be  testified  by  deed.  Where  consent  is  required,  it 
must  be  given  previously  to  or  at  the  time  of  the  change 
of  investment  (n) ;  for  as  the  consent  is  required  as  a 
check  upon  the  trustees,  a  subsequent  consent,  when 
the  mischief  may  be  done,  is  evidently  unavailing.  The 
person  whose  consent  is  required  is  not,  however,  the 
sole  judge  of  the  propriety  of  any  change  of  investment: 
the  trustee,  by  virtue  of  his  office,  has  also  a  discretion ; 
and  if  he  should  consider  the  investment  ineligible,  he 
may  refuse  to  make  it,  although  requested  so  to  do  by 
the  person  whose  consent  ought  to  be  obtained  (o).  But 
the  terms  of  the  instrument  may  require  the  trustees 
to  change  the  investments  at  the  request  of  any  given 
person ;  and  in  this  case  they  will  generally  be  bound 
to  act  accordingly,  unless  the  circumstances  of  the  case 
should  be  such  as  were  evidently  not  contemplated  when 
the  settlement  was  made  (/>). 

InTesimeiit  of  In  settlements  of  personal  property  authority  is  some- 
^*the  Tm^^^  times  given  to  the  trustees  to  make  investments  in  the 
chase  of  lands,  purchase  of  landed  estates.  As  land  devolves  in  a  dif- 
ferent manner  from  personal  property,  it  is  obvious  that 
a  simple  change  of  the  property  from  personalty  to  land 
would  in  many  cases  materially  disarrange  the  destina- 
tion of  the  property.  Thus  if  a  person  entitled  under 
the  settlement  to  a  reversionary  interest  in  the  settled* 
fund  should  have  died  intestate,  his  administrator  would 
be  entitled  to  such  interest,  so  long  as  the  property  con- 
tinued to  be  personal,  but,  on  its  being  changed  into 

(n)  Bateman  v.  Davis,  3  Madd.  CoU.  N.  C.  632. 

98  ;    Cheenham  v.  Oibbes&n,  10  {p)  Boss  v.  Oodsall,  1  You.  & 

Bing.  863  \  Wiles  v.  OreshaM,  2  Coll.  N.  C.  617  ;  Cadogan  v.  Earl 

Drewiy,  268.  of  Essex,  2  Drewiy,  227. 

ip)  Lee  V.   Young,  2  You.  & 
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real  estate,  it  ^ould  shift  to  his  heir  at  law.  In  order 
to  obviate  this  inconyenience,  it  is  so  contrived  that  the 
lands  to  be  purchased  should,  from  the  moment  the  pur- 
chase is  made,  be  considered  as  personal  property.  To 
effect  this  object,  the  lands  when  purchased  are  directed 
to  be  held  by  the  trustees  upon  trust  to  sell  them,  with 
the  consent  of  the  equitable  tenants  for  life,  during  their 
lives,  and  after  their  decease  at  the  discretion  of  the 
trustees  (y).  This  trust  for  sale  converts  the  lands  into 
money  in  the  contemplation  of  equity ;  for  it  is  a  rule 
of  equity,  that  whatever  is  agreed  to  be  done  shall  be 
considered  as  done  abeady.  In  the  words  of  Sir 
Thomas  Sewell  (r),  "  Nothing  is  better  established  than 
this  principle,  that  money  directed  to  be  employed  in 
the  purchase  of  land,  and  land  directed  to  be  sold  and 
turned  into  money,  are  to  be  considered  as  that  species 
of  property  into  which  they  are  directed  to  be  converted; 
and  this  in  whatever  manner  the  direction  is  given, 
whether  by  will,  by  way  of  contract,  marriage  articles, 
settlement  or  otherwise,  and  whether  the  money  is  actu- 
ally deposited  or  only  covenanted  to  be  paid,  whether 
the  land  is  actually  conveyed  or  only  agreed  to  be  con- 
veyed. The  owner  of  the  fund  or  the  contracting  par- 
ties may  make  land  money,  or  money  land."  And  if 
land  is  clearly  directed  to  be  sold,  the  circumstance  that 
the  consent  of  some  person  or  persons  is  required  to  the 
sale  will  not  prevent  the  immediate  conversion  of  the 
land  into  money  in  the  contemplation  of  equity,  although 
such  a  circumstance  may  often  cause  a  long  postpone- 
ment of  the  period  of  its  actual  conversion  (s),  Notwith-  Election  that 
standing  a  trust  for  the  sale  of  land,  if  all  the  parties  ^^^^l ' 
interested  should  be  of  full  age  (t),  and  if  females  un- 

^^)  See  Appendix  B.  Griffith  v.  BicJteUs,  7  Hate,  299. 

(r)  In  Fletcher  r.  Ashburner,  (s)  See  Leohmere  v.  JBarl  of 

1  Bro.  C.  C.  499,  approred  by  Lord  Carlisle,  8  P.  Wms.  218,  219. 

Alvanley  in  Wheldale  v.  Part-  (t)  V(mY.Jiamett,l9Yea,lQ2. 
ridge,  5  Ves.  896,  897.    See  also 
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married  (u),  they  may  elect  that  the  land  shall  not  be 
sold ;  and  after  such  election  the  land  ivill  be  considered 
as  real  estate  in  equity  as  well  as  at  law  (x).  And  the 
election  of  the  parties  need  not  be  expressed  in  so  many 
words,  but  may  be  inferred  from  any  acts  by  which 
their  intention  is  clearly  shown  (y  )• 

Booeipt  daoM.  All  properly  drawn  setdements  of  personal  estate 
formerly  contained  a  power  for  the  trustees  or  trustee 
for  the  time  being,  acting  in  the  execution  of  the  trusts, 
to  give  receipts  for  any  money  payable  to  them  or  him 
under  the  trusts,  which  receipts,  it  was  declared,  should 
effectually  discharge  the  persons  paying  the  money  from 
all  responsibility  as  to  its  application.  The  necessity  of 
this  provision  arose  from  a  rule  of  equity,  by  which  any 
person  who  paid  money  to  another,  whom  he  knew  to 
be  merely  a  trustee,  was  bound  to  see  the  money  ap- 
plied according  to  the  trusts  (z).  If,  however,  the 
trusts  were  of  such  a  kind  as  to  require  time  and  dis- 
cretion to  carry  them  into  effect,  the  receipt  of  the 
trustees  would,  from  the  nature  of  the  case,  have  been 
an  effectual  discharge,  without  an  express  clause  for 

New  enact-  this  purpose  (a).  But  by  a  recent  act  of  parliament  it 
is  provided,  that  the  bon&  fide  payment  to  and  receipt 
of  any  person  to  whom  any  purchase  or  mortgage  money 
shall  be  payable  upon  any  express  or  implied  trust  shall 
effectually  discharge  the  person  paying  the  same  from 
seeing  to  the  application  or  being  answerable  for  the 
misapplication  thereof,  unless  the  contrary  shall  be 
expressly  declared  by  the  instrument  creating  the  trust 

(«)  Oldham  v.H^ighei,  2  A^,  (z)    SpaUing   y.  Skalmer,  1 

452.  Vem.  801 ;  Lloyd  r,  Baldminy  1 

(or)  Davies  r.  As^ord,  15  Sim.  Ves.  sen.  178. 

42.  (tf)    Doran    v.    WUttkire,   8 

(y)  Lingen  r.  Sonray,  1  P.  Syranst.  099 1  Baifoury.Welland^ 

WmB.  172  ;    Cboksan  v.  Jieay,  6  16  Ves.  151. 
Beav.  22;  12  Q.  &  Fin.  121. 


ment. 
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or  security  (&)•     It  Is  the  better  opinion  that  this  enact-  Not  retrospeo- 
ment  is  not  retrospective ;  for  it  can  scarcely  be  sup-    ^^ 
posed  that  the  legislature  contemplated  the  existence  of 
a  prescience  of  this  act  in  the  authors  of  old  settlements, 
inducing  them  to  insert  therein  an  express  declaration 
that  the  act  should  not  apply.     And  with  respect  to  Farther  enact- 
instruments  executed  and  wills  or  codicils  confirmed  or  ™*^ 
revived  by  codicil  executed  after  the  28th  August,  1860, 
it  is  now  provided  that  the  receipts  in  writing  of  any 
trustees  or  trustee  for  any  money  payable  to  them  or 
him,  by  reason  or  in  the  exercise  of  any  trusts  or 
powers  reposed  or  vested  in  them  or  him,  shall  be  suf- 
ficient discharges  for  the  money  therein  expressed  to  be 
received,  and  shall  efiectuaUy  exonerate   the  person 
paying  such  money  firom   seeing  to  the  application 
thereof,  or  from  being  answerable  for  any  loss  or  mis- 
application thereof  (c). 

Every  settlement,  the  trusts  of  which  were  likely  to  Power  to  ap- 
be  of  long  duration,  formerly  contained  a  power  of  ap-  J^  ^^  *^"^ 
pointing  new  trustees  in  the  event  of  any  trustee  dying, 
going  to  reside  beyond  the  seas,  desiring  to  be  dis- 
charged, refiising,  or  becoming  incapable  to  act  in  the 
execution  of  the  trusts  {d).    And  as  the  mere  appoint- 
ment of  a  trustee  was  not  sufficient  to  vest  the  trust 
property  in  him,  it  was  usual  and  proper  to  direct  that, 
on  every  such  appointment,  the  trust  property  should 
be  so  conveyed,  assigned,  transferred  or  paid  as  efiectu- 
ally  to  vest  the  same  in  the  new  trustee  jointly  with  the 
surviving  or  continuing  trustees,  or  solely,  as  the  case 
might  require.     Every  new  trustee  was  also  invested 
with  the  same  powers  as  the  original  trustees.     But  the  New  enact- 
act  to  which  we  have  already  referred  («),  now  provides  ™^*' 

(b)  Stat.  22  &  23  Yict.  c  85, 8.  {d)  See  Appendix  B. 

28.  ie)  Stat.  23  &  24  Vict.  c.  145, 

(0  Stat  28  &  24  Vict.  c.  145,  8.  27,  ante,  pp.  2G0, 265.   This  act 
B.29. 
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that  whenever  any  trustee^  either  original  or  substitntedy 
and  whether  appointed  by  the  Court  of  Chancery  or 
otherwise^  shall  die^  or  desire  to  be  discharged  from  or 
refiise  or  become  unfit  or  incapable  to  act  in  the  trusts 
or  powers  in  him  reposed,  before  the  same  shall  have 
been  fiilly  discharged  and  performed^  it  shall  be  lawful 
for  the  person  or  persons  nominated  for  that  purpose  by 
the  deed,  will,  or  other  instrument  creating  the  trust 
(if  any),  or  if  there  be  no  such  person,  or  no  such  person 
able  and  willing  to  act^  then  for  the  surviving  or  con- 
tinuing trustees  or  trustee  for  the  time  being,  or  the 
acting  executors  or  executor,  or  administrators  or  ad- 
ministrator of  the  last  surviving  and  continuing  trustee, 
or  for  the  last  retiring  trustee,  by  writing,  to  appoint 
any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying  or  desiring 
to  be  discharged,  or  relfusing,  or  becoming  unfit  or  in- 
capable to  act  as  aforesaid ;  and  so  often  as  any  new 
trustee  or  trustees  shall  be  so  appointed  as  aforesaid^ 
all  the  trust  property  (if  any)  which  for  the  time  being 
shall  be  vested  in  the  surviving  or  continuing  trustees 
or  trustee^  or  in  the  heirs,  executors  or  administrators 
of  any  trustee,  shall,  with  all  convenient  speed,  be  con- 
veyed, assigned  and  transferred  so  that  the  same  may 
be  legally  and  effectually  vested  in  such  new  trustee  or 
trustees,  either  solely  or  jointly  with  the  surviving  or 
continuing  trustees  or  trustee  as  the  case  may  require, 
and  every  new  trustee  or  trustees  to  be  appointed  as 
aforesaid,  as  well  before  as  after  such  conveyance  or  as- 
signment as  aforesaid,  and  also  every  trustee  appointed 
by  the  Court  of  Chancery,  either  before  or  afl«r  the 
passing  of  the  act,  shall  have  the  same  powers,  authori- 
ties and  discretions,  and  shall  in  all  respects  act,  as  if 
he  had  been  originally  nominated  a  trustee  by  the  deed, 
will,  or  other  instrument  creating  the  trust.     This  act^ 

applies  alflo  (o  trustees  appointed      County   Palatine  of    Lancaster, 
by  the  Conrt  of  Chauceiy  of  the      Stat  28  Vict  c.  40. 
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as  we  have  before  observed,  extends  only  to  instruments 
executed  or  wills  confirmed  or  revived  by  codicil  exe- 
cuted after  the  28th  of  August,  1860.  A  mere  power 
to  appoint  a  new  trustee  does  not  render  such  appoint- 
ment imperative;  and  in  case  of  the  death  of  any 
trustee,  the  survivors  or  survivor  may  still  carry  on 
the  ordinary  business  of  the  trust  (/).  When  a  trustee 
has  once  accepted  the  office,  he  has  no  right  to  retire, 
unless  the  person  having  the  power  to  appoint  another 
trustee  in  the  event  of  his  retiring  should  consent  to 
do  so  (ff) ;  or  unless  from  unforeseen  circumstances,  the 
duties  of  the  trust  should  have  become  more  onerous 
than  was  contemplated  by  the  trustee  when  he  accepted 
the  office  (A).  When  several  deeds  are  required  for  the  Stamp  duty, 
appointment  of  a  new  trustee,  it  is  now  sufficient  if  one 
of  the  deeds  be  stamped  with  a  duty  of  1/.  I5s,  and  the 
others  with  the  same  duty  aa  would  be  payable  on  a 
duplicate  thereof  (i). 

The  trustee  Act,  1850  (A),  the  provisions  of  which  Trustee  Act, 
have  been  extended  by  a  more  recent  act  (Z),  empowers  ^^^' 
the  Court  of  Chancery  to  appoint  a  new  trustee  in  all 
cases  where  it  is  inexpedient,  difficult  or  impracticable 
so  to  do  without  the  assistance  of  that  court,  and  either 
in  substitution  for,  or  in  addition  to,  any  existing  trus- 
tee (m),  and  whether  there  be  any  existing  tnistee  or 
not(n).  Provision  is  also  made  for  the  appointment 
of  a  new  trustee  in  lieu  of  any  trustee  who  may  have 

(/)  Warburton  v.  Sandys,  U  (*)  Stat.  18  &  14  Vict  c  60. 

Sim.  622.  See  Principles  of  the  Law  of  Real 

(^)  Adams  r.  Paynter,  1  ColL  Property,  p.  142,  3rd  and  4th  eds.; 

532.  148,  5th  ed. ;  155,  6th  ed.  ;  158, 

(A)  Coventry  v.    Coventry ,  1  7th  ed. 

Keen,  758.  (0  Stat.  16  &  16  Vict  c.  56. 

(i)  Stat  24  &  25  Vict.  c.  91,  s.  (jn)  Stat.  IS  &  14  Vict  c.  60, 

80.    See  Principles  of  the  Law  ss.  32,  85. 

of  Beal  Property,  186,  6th  ed.  \  (n)  Stat  15  &  16  Vict.  c.  55,    ' 

139,  7th  ed.  s.  9. 
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been  convicted  of  felony  (o),  and  for  the  Infancy  (/>), 
lunacy  or  idiotcy  of  any  trustee  or  executor  (9),  and 
for  his  being  out  of  the  jurisdiction  of  the  court,  or  not 
being  found,  and  for  its  being  uncertain  whether  he  is 
living  or  dead(r),  and  for  his  neglecting  or  refusing 
to  transfer  any  stock,  or  to  receive  the  dividends  or 
income  thereof,  or  to  sue  for  or  recover  any  chose  in 
action  («)• 

Trnstee's  ooets  The  oiBce  of  trustee  of  a  settlement  is  one  involving 
sSilitiea!^'^"  great  responsibility,  and  firequently  much  trouble,  with- 
out any  remuneration ;  for  a  trustee  is  not  allowed  to 
Solicitor  can-  make  a  profit  of  his  trust.  And  if  he  be  a  solicitor, 
prof^^Sa^  he  cannot  receive  payment  for  his  professional  trouble 
trouble.  incurred  in  the  business  of  the  trust  {t),  unless  he  ex- 

pressly stipulate  before  accepting  the  office,  that  he 
shall  be  permitted  to  do  so  (ti),  or  unless  his  charges 
be  voluntarily  paid  by  the  cestui  que  trust  with  full 
knowledge  that  they  might  have  been  resisted  (x).  But 
a  trustee  may  charge  against  the  trust  property  all  costs 
and  expenses  properly  incurred  in  the  conduct  of  the 
trust  And,  it  has  been  held,  that  in  the  event  of  a  suit 
being  brought  against  the  trustees,  one  of  the  trustees, 
being  a  solicitor,  may  be  employed  by  his  co-trustees, 
and  may  make  the  usual  charges  against  them,  provided 
the  amount  of  the  costs  be  not  thereby  increased  (y). 

(0)  Stat  15  &  16  Yict  c.  55,  (krey,  2  Beav.  128 ;  Bainhri^ge 

8.  8.  V.  Blair,  8  Beav.  688 ;  Todd  v. 

(i?)  Sect.  8.  WiUon,  9  Bear.  486.     See  Eat 

Iq)  Stat.  18  &  14  Vict.  c.  60,  parte  Newton,  8  De  Gex  &  Sm. 

88.  5,  6  $  15  &  16  Vict.  c.  55,  as.  584. 

10, 11.  («)  Re  Sherwood,  3  Beav.  388. 

(r)  Stat.  13  &  14  Vict  c.  60,  (ar)  Stanes  v.  Parker,  9  Beav. 

88.  22, 25.  385.    See    Gomley   v.    Wood,   3 

(«)  Ibid.  88.  23, 24, 25  ;  8tat  15  Jones  &  Lat  678. 

&  16  Vict  c.  65,  88.  4,  5.  (y)  Oradock  v.  Piper,  1  Mac.  & 

it)  Moore  v.  Frowd,  3  My.  &  Gord.  664  ;  Clack  v.  Carlan,  V. 

Craig,  45  j  Fraser  v.  Palmer,  4  C.  W.,  7  Jar.  N.  S.  441.    See, 

You.  &  Coll.  516  }    Collins   r.  however,  Lincoln  v.  Windsor,  9 
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And  every  trustee  Is  allowed  In  a  suit  bis  full  costs^  as 
between  solicitor  and  client  (z).  But  bis  rigbt  to  costs 
may  be  forfeited  by  bis  negligence  or  misconduct  (a) ; 
or  be  may  even  be  made  to  pay  tbe  costs  of  tbe  other 
parties  (ft).  As  tbe  trustee  bas  tbe  legal  title  to  tbe 
property,  be  Is  often  enabled.  If  firaudulently  Inclined,  to 
sell  it  or  spend  It  for  bis  own  benefit.  It  Is  therefore 
bigbly  proper  tbat  bis  conduct  should  be  narrowly  scru- 
tinized, and  tbat  be  should  be  invariably  punished  for 
any  breach  of  faith.  But  tbe  Court  of  Chancery  goes 
iiirther  than  this,  and  punishes,  with  almost  equal  se- 
verity, bis  neglect  of  duties,  which  in  many  cases  be 
scarcely  knows  that  be  bas  undertaken.  Thus,  if  a 
trustee,  by  bis  negligence  or  misplaced  confidence  in  bis 
co-trustee,  gives  him  an  opportunity  to  commit  a  breach 
of  trust,  of  which  opportunity  tbe  co-trustee  avails  him- 
self, tbe  Innocent  trustee  will  be  made  to  replace  tbe 
whole  of  tbe  iund  abstracted  by  the  other  (c).  So  if  the 
trustee  should  depart  from  the  letter  of  bis  trust,  as  by 
investing  tbe  trust  fund  on  an  imautborized  security, 
although  at  tbe  Importunity  of  some  of  tbe  parties  in- 
terested, and  with  a  bond  fide  desire  to  benefit  them  aU^ 
be  wiQ  be  answerable  for  any  loss  which  such  departure 
may  have  occasioned  (d).  And  if,  being  ignorant  of 
law,  be  should  give  himself  up  entirely  to  bis  profes- 
sional adviser,  be  may  still  suffer  firom  tbe  mistake  of 

Hare,  158  ;  Lyon  y.  Baher^  5  De  Elnehvnhrook,  1 1  Yes.  252 ;  Brioe 

Gex  &  Sm.  622  ;   Broughton  y,  t.  Stokes,  11  Yes.  819;  Hanbury 

Brougkton,  L.  C,  1  Jur.  N.  8.  t.  Mrkland,  3  Sim.  266 ;  Booth 

965  5  6  De  Gex,  M.  &  G.  160.  v.  Booth,  1  Bear.  125 ;  Broad- 

(«)  2  Fonb.  Eq.  176.  hunt  y.  Balguy,  1  Yon.  &  Coll, 

la)  Chmphell  v.  Campbell,  2  N.  C.  16 ;  Styles  y.  Guy,  1  Mac, 

My.   &  Craig,  25  ;    Howard  v.  &  Gord.  422 ;    Dim  v.  Bwrford^ 

Rhodes,  1  Keen,  581.  19  Beay.  409. 

(J)  Wilson  y.  Wilson,  2  Keen,  (d)  DHver  y.  SeoU,  4  Rnss. 

249  ;   Wmis  y.  Hiseox,  4  My.  &  195;  Pride  y.  Iboks,  2  Beay.  480; 

Craig,  197  ;  Mrmin  y.  PiUham,  Forrest  y.  Elmes,  4  Yes.  497 ; 

2  De  Gex  &  Sm.  99.  WatU  y.   €Hrdlestone,  6  Beay; 

(<?)  Lord  Shipbrooh  y.  Lord  188. 

W.P.P.  T 
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his  solicitor  or  conveyancer  (e) ;  and  in  such  a  case  he 
will  scarcely  perhaps  see  the  justice  of  the  remark  that 
he  might  (had  he  known  how)  have  chosen  a  wiser  soli- 
citor^ or  a  more  learned  counsel  (/).  In  all  ordinary 
settlements^  clauses  used  to  be  inserted  for  the  indem- 
nity and/  reimbursement  of  trustees,  to  the  effect  that 
they  should  not  be  answerable  the  one  for  the  other  of 
them,  or  for  signing  receipts  for  the  sake  of  conformity, 
or  for  involuntaiy  loss ;  and  that  they  might  reimburse 
themselves  out  of  the  trust  funds  all  costs  and  expenses 
incurred  in  relation  to  the  trust.  But  these  clauses, 
though  often  very  highly  valued  by  trustees,  really 
afforded  them  little,  if  any,  further  protection  than  they 
would  have  been  entitled  to,  if  left  to  the  ordioary  rules 
Kew  enact-  of  equity  (^).  It  has,  however,  been  recently  enacted 
that  every  deed,  will  or  other  instrument  creating  a 
trust,  either  expressly  or  by  implication,  shall  be  deemed 
to  contain  these  clauses  (A).  It  would  have  been  more 
direct,  and  therefore  more  philosophical,  to  alter  the 
rules  of  equity  with  respect  to  trustees,  if  alteration 
were  required,  rather  than  to  enact  that  a  deed  shall 
be  deemed  to  contain  clauses  which  in  fisict  are  not 
there. 

Act  for  bettor       In  order  to  provide  means  for  securing  tmst  funds, 
ftm^'m^Se   *^^  ^^'  relieving  trustees  fix)m  the  responsibility  of 
relief  of  tnis-    administering  them,  an  act  of  parliament  has  recently 
been  passed  (i),  whereby  all  trustees,  executors,  adminis- 
trators or  other  persons  having  in  their  hands  (A)  any 

(<9)  WiUU  T.  Bi$eow,  4  M7.  &  Qf)  I^nwioh  r.  Qreenwell,  10 

Craig,  197  ;  Angler  y.  Stannard^  Bear.  412  ;  Brumridge  ▼.  Brum- 

8  My.  St  Keen,  666  ;  ffampsJUre  rtdge,  27  Beav.  5. 

y.  Bradley,  2  Coll.  84  ;  Boultan  (A)  Stat  23  &  28  Yict.  c.  85,  8. 

y.  Beard,  8  De  Gex,  M.  &  G.  608.  81. 

gee  howeyer  Poole   y.  Pose,  1  (i)  Stat  10  &  11  Vict  c  96, 

Beav.  600 ;  Bolford  y.  Phippe,  8  a.  1. 

Beay.  484  ;  4  Beay.  475.  (A)  Buohley'e  trtut,  17  Beay. 

(/)  8  My.  &  Keen,  572.  IIO. 


OF  SETTLEMENTS  OP  PERSONAL  PROPERTY,  276 

monies  belonging  to  any  trust  whatsoever,  or  the  majou 
part  of  them  (/),  may  pay  the  same,  with  the  privity  of 
the  accountant-general  of  the  Court  of  Chancery,  into 
the  Bank  of  England,  to  the  account  of  such  accountant- 
general  in  the  matter  of  the  trust,  in  trust  to  attend  the 
orders  of  the  court.  Bank  annuities,  East  India  and 
South.  Sea  stock,  and  government  and  parliamentary 
securities,  held  upon  trust,  may  also  be  transferred  or 
deposited  in  like  manner.  The  trust  is  then  adminis- 
tered by  the  court  upon  petition  in  a  summary  way, 
without  a  bill,  unless  the  court  direct  any  suit  to  be 
instituted  (m). 

A  salutary  act  has  recently  been  passed  for  the  Pnniahment  of 
punishment  of  fraudulent  trustees,  bankers,  directors,  trusteed 
and  public  officers  (n)«      More  recent  acts  empower  Power  to  apply 
any  trustee,  executor  or  administrator,  by  petition  or  of^  judgS"^^'^ 
statement  to  be  signed  by  counsel,  to  apply  to  any  judge 
of  the  Court  of  Chancery,  for  his  opinion,  advice  or 
direction  on  any  question  respecting  the  management 
or  administration  of  the  trust  property  (o). 

In  some  marriage  settlements,  in  addition  to  the  Covenants  for 
settlement  actually  made,  a  covenant  is  inserted  for  the  yrif^T^uae 
settlement  of  all  such  property  as  the  intended  wife  shall  property, 
become  entitled  to  during  the  coverture  or  marriage.    It 
sometimes  happens  that  at  the  time  when  such  covenant 
is  entered  into,  the  wife  is,  without  being  aware  of  it, 
entitled  to  other  property,  besides  that  actually  settled. 
In  such  a  case,  the  general  rule  is  that  the  property,  to 
which  she  is  then  entitled,  is  subject  to  the  covenant, 
and  ought  to  be  settled,  as  well  as  that  which  she  may 
subsequently  acquire  {p).  But  as  the  question  is  entirely 

<Z)  See  Stat.  12  &  13  Vict.  c.  74.  (o)  Stat  22  &  23  Vict,  c  95,  s. 

(m)  Stat  10  &  11  Vict  c.  96,      80  ;  23  &  24  Vict  c.  88,  s.  9. 
0.  2.  ip)  Orafftey  v.  ffumpage,  1 

in)  Stat  20  &  21  Vict.  c.  54.         Beav.  46  ;   JoTnes  v.  Burant,  2 
T2 
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one  of  intention^  if  the  property  to  which  the  wife  is 
entitled  appear  to  have  been  purposely  omitted,  it  will 
not  be  bound  by  such  a  covenant  (y).     If  the  covenant 
to  settle  the  wife's  Aiture  property  be  entered  into  by 
the  intended  husband  alone,  the  wife  will  not  be  bound 
to  settle  any  future  property  to  which  she  may  become 
Corenants  to     entitled  for  her  separate  use  (r ).    Occasionally  covenants 
band's  pro-       ^^^^  unadvisedly  entered  into  by  the  intended  husband  to 
l*'^*  settle  on  his  children,  or  to  leave  to  them  by  his  will, 

all  the  property  that  he  may  acquire  during  the  cover- 
ture, or  all  his  property  generally  («).  So  a  &ther  may 
covenant,  on  the  marriage  of  his  daughter,  to  leave  her 
as  great  a  share  in  his  property  as  to  any  of  his  other 
children  (0*  These  covenants  will  be  enforced  in  equity ; 
but  from  their  vague  and  uncertain  character,  they  are 
likely  to  lead  to  much  litigation.  A  covenant  to  settle 
property  of  a  given  value  when  no  time  is  limited  for 
its  performance,  creates  no  lien  on  any  of  the  property 
of  the  covenantor  («).  And  it  appears  to  be  now  settled, 
contrary  to  what  was  before  supposed  to  be  the  law, 
that  no  lien  is  created  whether  a  time  for  the  perform- 
ance of  the  covenant  be  specified  or  not  (x). 

Beav.  177  ;  Blythe  v.  Chanville,  82  Beav.  612. 

13  Sim.  190  ;   Esd  parte  JSlake,  («)  ZewU  r,  Madockt,  17  Vefl. 

16  Beay.  468.  48  ;  Needham  y.  Sm,Uh,  4  Ross. 

{q)  Howe  y.  Hornby ^  2  Yon.  &  818  ;    Needham  y.  Kirkman,  4 

Coll.  N.C.  121;  Otter  y.Melvill,  Bam.  &  Aid.  631  ;    Hardey  y. 

2  De  G«x  &  Smale,  257 ;  WiUon  Oreen,  12  Beay.  182. 

V.  Colf>in,  8  Drew.  617 ;  Archer  (t)  WiUU  y.  Blaeh,  4  Ross, 

y.  Kelly,  1  Drew.  &  S.  800.  170  5  CUgg  y.  CUgg,  2  Rnss.  & 

(r)  Douglas    y.    Congreve,    1  My.  670  ;    Eardley  y.  Owen,  10 

Keen,  410,  423  ;  Travere  y.  Tra-  Beay.  672  ;  Jones  y.  How,  7  Hare, 

ifers,  2  Beay.  179;  Drury  v.  8eoU,  267  ;  9  C.  B.  1. 

4  Ton.  &  Coll.  264 ;  Bamsden  y.  (u)  Freemovlt  y.  Dedire,  1  P. 

Smith,  2  Drew.  298 ;  Hammond  Wma.  429  ;  Berrington  y.  Evans, 

y.  Hanmand,  19  Beay.  29.    See  8  Toa.  &  Coll.  884. 

ti^ao  Butcher  y.  Butcher, li  Bear,  (a?)  Momlngton  y.  Keane,  2 

222  ;  Cramer  y.  Moore,  3  Sma.  &  De  Gex  8c  Jones,  292,  explaining 

Giff.  141 ;  Orey  v.  Stiuirt,  2  Giff .  Boundell  v.  Brearey,  2  Vem.  482, 

898 ;  Brooks  y.  Keith,  1  Drew.  &  and  questioning  WellesUy  y.  WeU 

S.  462 ;    Coventry  y.  Coventry,  lesley,  4  My.  &  Cr.  661,  68L 
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Marriage^  as  we  have  seen  (y),  is  a  valuable  consider-  Mamage  set- 
ation.     Every  settlement,  therefore,  made  bj  parties  of  y^  „  a  pur- 
fiill  age,  previously  to  and  in  consideration  of  marriage,  ^^**^ 
or  made  subsequently  to  marriage  in  pursuance  of 
written  articles  (z),  stands  on  the  footing  of  a  purchase, 
and  has  equal  validity.     But  a  voluntary  settlement  is  Voluntary  aet- 
liable  to  be  defeated  by  the  creditors  of  the  settlor,  if  he  a^^^t  ^  ^ 
was  so  much  indebted  at  the  time  as  to  bring  the  settle*  ditoxa. 
ment  within  the  provisions  of  the  statute  of  the  13th  of 
Elizabeth  (a)  abready  noticed  (6),  by  which  the  aliena- 
tion of  goods  and  chattels  made  for  the  purpose  of 
delaying,  hindering  or  defrauding  creditors,  is  rendered 
void  as  against  them.      For  although  by  the  phrase 
*<  goods  and  chattels"  was  intended  only  such  personal 
property  as  could  be  taken  by  the  sheriff  under  an 
execution  on  a  judgment  (c),  yet  as  almost  all  kinds  of 
personal  property  may  now  be  taken  in  execution  (cf), 
or  charged  with  the  payment  of  judgment  debts  («),  all 
such  property  is  now  within  the  compass  of  the  sta- 
tute (/).       The  voluntary  assignment  of  goods    or 
chattels,  or  deliveiy  or  making  over  of  bills,  bonds, 
notes  or  other  securities,  or  the  voluntary  transfer  of 
any  debts  made  by  a  person  being  at  the  time  insol- 
vent (^),  is  also  void  in  the  event  of  his  bankruptcy  (A). 
This  provision  appears  to  embrace  all  personal  estate 
capable  of  assignment  or  transfer  (i) ;  but  it  does  not 
extend  to  a  gift  of  money  (A). 

(y)  Ante,  p.  72.  (/)  See  Mmardty.  Chaper,  11 

(z)  Stat.  29  Car.  EL  c  8,  a.  4.  Q.B.83;  Barrack  y.  JPOulloeh, 

See  ante,  p.  76.  8  Kay  &  John.  110  ;  Jenkyn  y. 

(a)  Stat.  18  Eliz.  c.  5 ;  Skaaf  Vanghan,  8  Drew.  419. 

V.  Saulby,  I  Mac.  &  Gord.  864.  (^)  See   CftOten  v.  Sanger,  2 

(*)  Ante,  p.  46.  You.  &  Jerv.  469. 

(o)  Sims  V.  Thomas,  2  Adol.  &  (h)  Stat  12  &  18  Vict  c.  106, 

£11.  586.    See  ante,  p.  49.  a.  126,  repealing  stat  6  Geo.  IV. 

id)  Stat.  1  &  2  Vict  c.  110,  s.  c  16,  s.  78,  to  the  aame  effect. 

12.    See  ante,  p.  115.  (i)  Brown  r.  BeUarU,  5  Mad. 

ie)  Stat.  1  &  2  Vict  c  110,  s.  58. 

14  ;  8  &  4  Vict  c  82, 8.  1 ;  ante,  (*)  Ex  parte  Shortland,  7  Vea. 

pp.  115, 190,  215.  88  5   Kensington  v.  Chandler,  2 
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Voiimtaf^  wu  Although  a  volttntarj  settlement  may  thns  be  defeated 
in^OT 'the* "  bj creditors,  yet,  when  once  completed,  it  is  binding  on 
settlor.  the  settlor,  who  cannot  by  any  means  imdo  it(/).     Thus, 

in  one  case  (m),  a  maiden  lady  not  immediately  contem- 
plating marriage,  but  thinking  such  an  event  possible, 
transferred  a  sum  of  stock  into  the  names  of  trustees  in 
trust  for  herself  until  she  should  many,  and,  after  her 
marriage,  in  trust  for  her  separate  use  for  her  life,  free 
from  the  control  of  any  person  or  persons  with  whom 
she  might  intermarry,  and,  after  her  decease,  upon 
trusts  for  the  benefit  of  any  such  husband,  and  her 
child  or  children  by  any  husband  or  husbands.  She 
afterwards,  being  still  unmarried,  filed  a  bill  in  Chan- 
cery, praying  that  the  settlement  might  be  delivered  up 
to  her  to  be  cancelled,  and  that  the  stock  might  be 
ordered  to  be  re-transferred  by  the  trustees.  But  the 
court  held  that  she  was  bound  by  the  settlement  she 
had  made,  and  'was  not  entitled  to  any  assistance  to 
release  her  from  it 

Settlement  for  If  however  the  object  of  the  settlor  is  merely  his  own 
^n^  revo^  benefit  or  convenience,  the  settlement  will  be  revocable 
cable  bj  him.  by  him  at  his  pleasure.  Thus  where  a  man,  without 
any  communication  with  his  creditors,  puts  property 
into  the  hands  of  trustees  for  the  purpose  of  paying 
his  debts,  his  object  is  said  to  be,  not  to  benefit  his 
creditors,  but  to  benefit  himself  by  the  payment  of  his 
debts  (n).  He  may  accordingly  revoke  the  trust  thus 
created  (o),  so  long  as  the  creditors  remain  in  ignorance 

Maa.  &  Selw.  86 ;  Ex  parte  Sker^  (m)  Bill  v.  Oureton,  2  Uy,  & 

ratt,  2  Rose,  384.  Keen,  403.    See  also  Petre  v.  Eg- 

(Q  Ellison  ▼.  EllUon,  6  Ves.  pinasse,  2  Mj.   &    Keen,  496  ; 

656  ;  Edwards  y.  Jones,  1  Mj.  ft  APDonnell  r.  JlesUri^e,  16  Bear. 

Craig,  226  ;  Newton  y.  Askew ^  11  346 1  Donaldson  y.  Donaldson,  1 

Beay.  145;  Kehemicky,  Manning.  Kay,  711. 

1  De  Gex,  Mac.  ft  Gord.  176  ;  (n)  Per  Sir  C.  Pepys,  M.  R.,  2 

Bentley  v.  Maokay,  15  Beay.  12;  My.  &  Keen,  611 ;  cited  by  Wi- 

Bridge  v.  Bridge,  16  Beav.  315  ;  gram,  V.  C,  in  Hughes  v.  Stnhhs^ 

Be  Way's  Settlement,  Lds.  Jns.,  1  Hare,  479. 

18  W.  R.  149.  ip)  Garrard  v.  Lord  Lauder* 
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of  it  (p).  This  role,  however,  though  well  established, 
seems  to  attribute  to  debtors  a  somewhat  light  estima^ 
tion  of  the  claims  of  their  creditors ;  and  there  appears 
to  be  no  disposition  in  the  courts  to  extend  it  (q). 

The  statute  of  Elizabeth  (r),  by  which  voluntary  set-  Voluntary  set- 
tlements of  lands  and  other  hereditaments  are  void  as  p^|^  ^tat© 
against  subsequent  purchasers  for  valuable  oensideration,  not  yoid 
though  it  extends  to  chattels  real  (s),  does  not  apply  to  ^^*p^  "*" 
purely  personal  estate  (/).     A  voluntary  settlement  of  chaaera. 
personal  estate  cannot  therefore  be  defeated  by  a  subse- 
quent sale  of  the  property  by  the  settlor. 

Settlements  of  any  definite  and  certain  principal  sum  Stamps  on 
of  money,  of  any  denomination  or  currency,  whether  *  ®™^ 
British,  foreign  or  colonial,  or  of  any  definite  and  certain 
share  in  the  funds,  or  Bank,  East  India,  or  South  Sea 
stock,  or  in  the  stock  or  fimds  of  any  other  company  or 
corporation,  or  in  the  stocks  or  funds  of  any  foreign  or 
colonial  government,  state,  corporation  or  company 
whatsoever,  are  now  liable  to  an  ad  valorem  duty  of 
one-fourth  per  cent.,  or  five  shiUings  per  hundred 
pounds,  on  the  amount  of  the  money  or  the  value  of  the 
stock  or  share  settled,  according  to  the  table  contained 
in  the  Stamp  Act  (w),  with  a  progressive  duty  of  ten 

dale,  8  Sim.  1  ;  Acton  y.  Wood-  v.  IHth,  4  De  Gex  &  Smale,  553. 

gate,  2  Mj.  &  Keen,  492;  Ha/oen-  (q)  See  Wilding  y.  Richa/rd»^ 

them  y.  Sollier,  7  Sim.  3  ;  Law  1  ColL  661 ;  Simmonds  y.  Pallet, 

y.  Bagwell,  4  Dm.  &  Warren,  2  Jones  &  Lat  489 ;  Xirwan  y. 

898;  SinUh  y.  KeaUng,  6  C.  B.  Da/niel,  6  Hare,  493,  499—501. 

136  ;    Driver  y.  Mawdesleg,  16  (r)  Stat.  27  Eliz.  c.  4  ;  Princi* 

Sim.  511.  pies  of  the  Law  of  Beal  Property, 

{p)  Browne  y.  Cavendish,  I  56,  Ist  ed. ;  59,  2nd  ed. ;  62,  3rd 

Jones  &  Lat.  606,  635  ;  Griffith  and  4tfa  eds.;    67,  5th  ed.;    71, 

y.  RiehetU,  7  Hare,  299,  307  ;  6th  ed. ;  78,  7th  ed. 

MacUn/non  y.  Stewart,  1  Sim.  N.  («)  Co.  Litt.  3  b ;  6  Rep.  72. 

C.  76,  89,  90;  Borland  r.  Binks,  (f)  2  My.  &  Keen,  512. 

15  Q.  B.  713;  Smith  y.  Hwrst,  10  («)  State.  13  &  14  Vict,  c.  97, 

Hare,  30.    But  see  Oomthwaite  27  Vict  c.  18,  as.  11—13. 
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shillings  for  every  entire  quantity  of  1080  words  beyond 
the  first  1080.  The  duty  oi^  the  settlement  of  money 
secured  by  a  policy  of  assurance  is  now  charged  on  the 
sum  secured  ;  but  if  there  be  not  any  certain  coyenant, 
contract  or  provision  made  for  keeping  up  such  policy^ 
or  for  paying  the  premiums  which  may  become  payable 
in  that  behalf,  then  the  ad  valorem  duty  is  chargeable 
only  on  the.  value  of  the  policy  at  the  date  of  the  settle^ 
ment  {x). 

The  Sncoeflnaii      By  a  recent  act  of  parliament  (y)  provision  has  been 
1858.  made  for  charging  certain  duties  on  the  succession  to 

property  upon  the  death  of  any  person  dying  after  the 
19th  of  May,  1853.  These  duties  are  at  the  same  rates 
as  the  legacy  duty,  of  which  an  account  will  be  given 
in  the  chapter  on  wills,  increasing  in  proportion  to  the 
distance  in  consanguinity  between  the  predecessor,  firom 
whom  the  interest  succeeded  to  is  derived,  and  the  suc- 
cessor. 

(ar)  Stat.  27  Vict  c  18,  8. 12.  (y)  Stat  16  &  17  Vict  c  61. 
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CHAPTER  11. 

OF  JOINT  OWNEESHIP  AND  JOINT  LIABILITY. 

There  may  be  a  joint  ownership  of  any  kind  of  per-  Joint  owners, 
sonal  property,  in  the  same  manner  as  there  may  be  a 
joint  tenancy  of  real  estate  (a) ;  and  the  four  unities  of 
possession^  interest,  title  and  time,  which  characterize  a 
joint  tenancy  of  real  estate,  apply  also  to  a  joint  owner- 
ship of  chattels.     But  as  no  estates  can  exist  in  personal 
property,  the  distinctions  which  hold  with  respect  to 
joint  estates  for  life,  in  tail,  or  in  fee,  do  not  occur  in  a 
joint  ownership  of  personalty.     If  personal  property, 
whether  in  possession  or  in  action,  be  given  to  A.  and 
B.  simply,  they  will  be  joint  owners,  haying  equal  rights 
as  between  themselves,  during  the  joint  ownership,  and 
being,  with  respect  to  aU  other  persons  than  themselves, 
in  the  position  of  one  single  owner.     Hence  it  follows.  Joint  bond,  all 
that  if  a  bond  or  covenant  be  given  or  made  to  two  or  ™'"*  ""^ 
more  jointly,  they  must  all  join  in  suing  upon  it  (6) ; 
and  a  release  by  one  of  them  to  the  obligor  is  sufficient  Belease  by  one 
to  bar  them  all  (c).     As  a  further  consequence  of  the  ^*'"  *^ 
unity  of  a  joint  ownership,  the  important  right  of  sur-  SnryiTanihip. 
vivorship,  which  distinguishes  a  joint  tenancy  of  real 
estate,  belongs  also  to  a  joint  ownership  of  personal 
property.     Whether  the  subject  of  the  joint  ownership 
be  a  chattel  real  as  a  lease,  or  a  chose  in  possession  as 
a  horse,  or  a  chose  in  action  as  a  debt  or  legacy,  the 
surviving  joint  owner  will  be  entitled  to  the  whole,  un- 

(a)  See  Principles  of  the  Law  (b)  Slinffsby'soase,S  Rep.  18b; 

of  Beal  Property,  p.  99,  Ist  ed. ;  Petrie  r.  Bury,  8  Bam.  &  Cress, 

104,  2nd  ed.  $   109,  8rd  and  4th  858;  1  Wms.  Sannd.  291  i. 

eds. ;  114,  5th  ed. ;  120,  6th  ed. ;  (e)  2  Bol.  Abr.  410  (D),  pL  1, 5.. 
128,  7th  ed. 
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affected  by  any  disposition  which  the  deceased  joint 
owner  may  have  made  by  his  will,  unless  the  joint 
tenancy  should  have  been  previously  severed  in  the 
TruBtecBof  lifetime  of  both  the  parties  (rf).  And  for  this  reason 
made  joint***^  trustees  of  settlements  of  personal  estate  are  always 
made  joint  owners,  in  order  that  the  surviving  trustees 
may  tale  the  entire  fond,  rather  than  that  the  executors 
or  administrators  of  any  trustee  who  may  happen  to 
die  should  have  any  right  to  intermeddle  with  the  share 
of  the  deceased.  Where  any  beneficial  interest  accrues 
to  any  joint  owner  by  survivorship,  it  is  deemed  a  suc- 
cession within  the  Succession  Duty  Act,  1853,  and  as 
such  liable  to  the  succession  duty  (e). 


owners. 


Succeflsion 
Daty  Act, 
1853. 


The  shares  of 
joint  owners 
under  a  will 
need  not  vest 
at  the  same 
time. 


If  the  joint  ownership  be  created  by  a  wiD,  it  is  not 
necessary  that  the  shares  of  all  the  joint  owners  should 
vest  at  the  same  time.  Thus  under  a  bequest  to  A.  for 
life,  and  after  his  decease  to  the  issue  (/)  or  children  (g) 
of  B.,  without  words  of  severance,  all  the  issue  or 
children,  bom  in  A.'s  lifetime,  will  become  entitled 
jointly,  though  some  may  not  be  living  when  the  shares 
of  the  others  become  vested  interests.  On  the  decease 
of  any  of  them  therefore  before  payment,  the  survivors 
will  become  entitled  to  their  shares.  A  similar  excep- 
tion to  the  unity  of  time  occurs  also  in  the  case  of  a 
devise  of  real  estate  by  will  (A). 


Limitation  to        In  analogy  to  the  rule  by  which  a  joint  estate  in  fee- 
thSJexerators,  8™ple  in  lands  is  created  by  a  limitation  to  two  or 

administrators  more,  their  heirs  and  assigns^  it  is  customary  with  con- 
and  assigns. 

id)  Litt.  sects.  281,  282;  Lady 
Share  v.  BiUingsley,  1  Vem.  482; 
WUling  v.  Baine,  3  P.  Wms.  116; 
Morley  v.  Bird,  3  Ves.  629 ;  WiU 
Uams  Y.  HeMlum,  1  John.  &  H. 
646. 

(d)  Stat  16  &  17  Vict.  c.  61,  s, 
%t  ante,  p.  280. 

(/)  Bridge  v.  Tates,  12  Sim. 


646. 

(^)  Amies  v.  Skillern,  14  Sim. 
428. 

(A)  See  Principles  of  the  Law  of 
Real  Property,  102,  1st  ed. ;  107, 
2nd  ed. ;  112,  3rd  and  4th  eds. ; 
117,  6th  ed. ;  123,  6th  ed.|  126, 
7th  ed. 
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Teyancers  to  make  a  gift  of  personal  estate  to  two  or 

more  jointly,  by  limiting  it  to  them,  their  executors, 

administrators  and  assigns.    This,  however,  though  usual 

is  not  strictly  necessary.      In  ill-framed  instruments, 

limitations  of  personalty  are  sometimes  made  to  two 

persons,  ^^  and  the  survivor  of  them,  and  the  executors 

and  administrators  of  such  survivor."     If,  however,  the 

persons  are  simply  made  joint  owners,  the  law  will  be 

sufficient  of  itself  to  carry  the  property  to  the  survivor. 

Bonds  and  covenants,  when  intended  to  be  given  or  Joint  bonds 

made  to  two  or  more  jointly,  are  in  like  manner  usually  *^^  ^^^^ 

given  or  made  to  the  obligees  or  covenantees,  their  exe» 

cutors  and  administrators;  or  if  the  subject-matter  be 

assignable,  to  them,  their  executors,  administrators  and 

assigns.     But  when  entered  into  with  two  or  more  per-  Joint  or 

sons,  bonds  or  covenants  cannot,  as  respects  the  obligees  ^^ 

or  covenantees,  be  joint  or  several,  at  their  election,  for 

one  and  the  same  cause ;  for  otherwise  the  court  would 

be  in  doubt  for  which  of  them  to  give  judgment  (»). 

And  whether  a  covenant  be  joint  or  several  depends 

much  more  upon  the  subject-matter  than  upon  the  words 

employed.     If  each  of  the  covenantees  has  a  separate 

interest,  each  may  have  a  separate  cause  of  action,  and 

the  covenant  will  accordingly  in  such  a  case  be  several, 

though  expressed  to  be  made  with  the  covenantees 

jointly  and  severally  {j).   But  if  each  of  the  covenantees 

has  not  a  separate  cause  of  action,  all  of  them  must 

concur  in  suing  upon  the  covenant,  even  although  it  be 

expressed  to  be  made  with  some  of  them,  ^^  and  as  a 

separate  covenant"  with  the  others  (A);  for  if  all  may 

sue,  all  must  (/). 

(i)  6  Rep.  19  a  ;  1  Eaat,  601.  B.  964 ;  Bradhiime  y.  BatfieU, 

(J)  5  Rep.  19  a;  1  Wms.  Sannd.  14  Mee.  &  Wels.  559 ;  Wakiffield 

155  a,  n.  (1).  v.  Brown,  9  Q.  B.  209;  Kelghtley 

(Jt)  iS^in^^VtfiM^, 6Bep.l8b;  v.  Wation,  3  Exch.  Rep.  716. 

Anderson  v.  Martindale,  1  East,  (T)  4  Q.  B.  208 ;   Whetherell  v. 

497 ;  FoUy  v.  Addenbrooks,  4  Q.  Langtton,  1  Exch.  Rep.  634 ;  Ptigh 

B.  197;  EopkiMon  v.  Lee,  6  Q.  v.  StringfieUy  3  C.  B.  N.  S.  3. 
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Fartaers  in 
trade,  no  sniv 
vivorahip  of 
choses  inpoB- 


Otberwueas 
to  choses  in 
action  at  law. 
But  not  in 
eqnity. 


Real  estate 
purchased  for 
partnership 
purposes. 


An  exception  to  the  right  of  survivorship  between 
joint  owners  occurs  in  the  case  of  partners  in  trade.  In 
this  case  the  law^  in  order  to  the  encouragement  of  com* 
merce>  vests  in  the  executors  or  administrators  of  a 
deceased  partner,  the  share  of  the  deceased  in  all  per- 
sonal chattels  in  possession,  such  as  merchandize  or 
ships,  which  were  the  joint  property  of  the  partner- 
ship (m).  But  this  rule  does  not  extend  at  law  to  choses 
in  action^  which  must  accordingly  be  sued  for  in  the 
name  of  the  survivor  (n).  In  equity,  however,  the  share 
of  the  deceased  partner,  both  in  the  choses  in  possession 
and  in  action  belonging  to  the  partnership,  devolves  on 
his  executors  or  administrators.  The  consequence  is 
that,  though  the  choses  in  action  must  be  sued  for  by 
the  surviving  partner,  he  will  be  a  trustee  of  the  share 
of  the  deceased  partner  for  his  executors  or  adminis- 
trators (o).  The  same  rule  is  applied  in  equity  even  to 
real  estate  purchased  for  the  purposes  of  a  trading  part- 
nership (p),  and  conveyed  to  the  partners  as  joint  tenants 
in  fee.  On  the  decease  of  any  of  them,  equity  holds  the 
survivors  to  be  trustees  of  the  share  of  the  deceased  for 
his  executors  or  administrators  as  part  of  his  personal 
estate  (;)• 


Joint  owner- 
ship not 
favoured  in 
equity. 


Indeed,  as  a  general  rule,  joint  ownership  is  not 
&voured  in  equity,  on  account  of  the  right  of  survivor- 


(i»)  Co.  litt  182  a  ;  Xempe  v. 
Andrewi,  3  Lev.  290 ;  Rex  v.  CoU 
leotor  of  OiutomSf  2  Man.  &  Selw. 
223;  Buckley  v.  Barber,  6  Exch. 
Sep.  164. 

(n)  Martin  v.  Orompe,  1  Lord 
Baym.  340  ;  S.  C.  2  Salk.  444;  2 
Wms.  Saund.  117  b,  n.  (2). 

(o)  Jeffereyi  v.  Small,  1  Vem. 
217;  Lake  v.  Oraddock,  3  P. 
Wms.  158. 

(  p)  Randall  v.  Randall,  7  Sim. 


271. 

(y)  Phillipi  v.  PhUlipt,  1  My. 
&  Keen,  649,  663;  Broom  v. 
Broom,  3  My.  &  Keen,  443; 
Morris  v.  Keartley,  2  You.  & 
ColL  139  ;  Bligh  v.  Brent,  2 
You.  &  Coll.  258 ;  Houghton  v. 
Houghton,  1 1  Sim.  491 ;  Ctutanee 
v.  Bradshaw,  4  Hare,  315,  322 ; 
Barby  v.  Barhy,  8  Drew.  495 ; 
see  Cook$on  v.  Cookeon,  8  Sim. 
629. 
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ship  which  attaches  to  it  (r).     If  therefore  two  persons  No  BurriTor- 
advance  money  by  way  of  mortgage  or  otherwise,  and  of  Toint  mjci?^ 
take  the  security  to  themselves  jointly,  and  one  of  them  ^ties. 
die,  the  survivor  will  be  a  trustee  in  equity  for  the  re- 
presentatives of  the  deceased,  of  the  share  advanced  by 
him  (s).     And  when  the  intention  is  that  the  survivor 
should  receive  the  whole,  a  declaration  should  be  in- 
serted that  his  receipt  alone  shall  be  a  sufficient  dis* 
charge  for  the  money  secured  (t). 

An  ownership  in  common  (or  as  it  is  usually  styled  Ownership  in 
in  analogy  to  real  estate,  a  tenancy  in  common)  of 
chattels  may  arise  either  &om  the  severance  of  a  joint 
ownership,  or  from  a  gift  to  two  or  more  to  hold  in 
common  (u).  As,  however,  a  chose  in  action  is  inalien- 
able at  law,  a  joint  ownership  of  a  chose  in  action  cannot 
be  severed  at  law  by  either,  or  even  by  both,  of  the  joint 
owners.  Thus  In  case  of  the  bankruptcy  of  a  joint 
creditor,  by  which  all  his  estate  becomes  vested  in  his 
assignees,  an  action  against  the  debtor  must  be  brought 
in  the  joint  names  of  the  assignees  and  the  other  joint 
creditors(t?).  And  if  two  joint  creditors  should  become 
bankrupt,  the  action  must  be  brought  in  the  joint  names 
of  all  the  assignees  of  both  of  them  (tr).     A  tenancy  in  No  tenancy  in 

common  cannot  in  fiwst  exist  at  law  of  a  chose  in  action.  <»™™^n  at  law 

of  a  cnoee  m 
A.  may  owe  20/.  to  B.  and  C.  jointly,  or  he  may  owe  action. 

10/.  to  B.  and  10/.  to  C. ;  but  he  cannot  owe  20/.  to  B. 

and  C.  in  common.     If  each  has  a  several  cause  of 

action,  each  must  sue  separately.     In  equity,  however,  Oiherwifle  in 

the  case  is  different.     Though  B.  and  C.  are  joint  ^^^' 

(r)  2  Atk.  55',  2  Ves.  sen.  268.  («)  Litt.  sect.  821. 

(»)  Petty  V.  Stymard,  1  Chan.  (r)  ThomoionY, Frere,l(i'EM^ 

Rep.  57  ;  1  Eq.  Ca.  Ab.  290.  418.    See  stat  12  &  13  Vict.  c. 

{t)  See  Principles  of  the  Law  of  106,  s.  152,  repealing  stat  5  &  6 

Beal  Property,  342,  Ist  ed.  j  348,  Vict.  c.  122,  b.  81,  to  the  same 

2nd  ed.;  355,  3rd  ed.;  361,  4th  effect. 

ed.;  872,  5th  ed.;  394,  6th  ed.;  (w)  See  Hancock  y,  Heytvood, 

401,  7th  ed.  8  T.  Bep.  488. 
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owners  at  law^  in  equity  they  may  be  owners  in  com- 
mon ;  and  on  the  decease  of  either  of  them,  his  share 
may  in  equity  belong  to  his  representatives,  instead  of 
Letters  Patent,  accruing  beneficially  to  his  companion.      And   with 
regard  to  letters-patent,  it  appears  that,  even  at  law, 
they  may  be  the  subject  of  an  ownership  in  common, 
and  that  the  assignee  of  an  undivided  share  may  alone 
sue  for  an  infringement  of  that  part  of  the  patent, 
without  joining  the  persons  interested  in  the  remaining 
shares  (a:).     And  one  owner  in  common  of  letters-patent 
can  work  the  patent  on  his  own  account,  without  the 
concurrence  of  the  others  (y).    In  the  creation  of  a 
tenancy  in  common  by  deed,  there  is  very  seldom  any 
Gifts  by  will     difficulty.     But  in  wills,  where  greater  indulgence  is 
teDMicyhi ^ *    P^^^  ^  informal  words,  the  rule  is,  that  any  words 
common.  which  denote  an  intention  to  give  to  each  of  the  legatees 

a  distinct  interest  in  the  subject  of  gift,  will  be  sufficient 
to  make  them  tenants  in  common.  Thus  a  gift  by  will 
to  two  or  more  persons  "  equally  to  be  divided"  between 
them"  (ar),  or  simply  "between  them"  (a),  or  "in 
joint  and  equal  proportions" (6),  or  "equally"  (c),  or 
" respectively" (d)*  or  "to  be  enjoyed  alike" (tf)^  will 
make  such  persons  tenants  in  common,  and  not  joint 
tenants,  as  they  would  have  been  without  the  insertion 
of  such  words.  In  this  respect  the  rule  is  the  same 
whether  the  subject  of  the  devise  or  bequest  be  real  or 
personal  estate  (/). 

(a?)  Dunnicliffy,  Mallet,!  C,  (*)    Ettricke   t.  Mtrieke,  9 

B.  N.  S.309;   WaUony,Lavater,  Ambl.  656. 

8  C.  B.  N.  S.  162.  (tf)  Lewen  v.  Dodd,  Cro.  Eli«. 

(y)  Mathers  v.  Oreen^  L.  C,  448. 

11  Jur.  N.  S.  845.  (<0  1  Atk.  580 1    1  Yes.  sen. 

(z)  £lwet  Y.  Cranmsll,  1  Salk.  104. 

%2^\Phillip»Y,PhiUip9y2Yem.  (e)    Zdweaeret   d.    Mud^e   v. 

430  ;  1  £q.  Ca,  Abr.  292,  pL  6 ;  Blight,  Cowp.  852. 

1  F.  Wms.  34.  (/)  See  2  Jarm.  Wills,  161  et 

(a)  Lathbrook  v.  Cock,  2  Mer.  seq.  1st  ed. ;   211,  2nd  ed. ;  231, 

70.  Sid  ed. 
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Owners  in  common  of  personal  estate,  like  tenants  in  Owners  in 

/•111  1  'm        n  •  common  have 

common  of  lands,  nave  merely  a  unity  of  possession  :  merely  a  unity 

the  interest  of  one  may  be  larger  or  smaller  than  that  of  ^^  posseasion. 

the  other,  one  having,  for  instance,  one  third,  and  the 

other,  two-thirds  of  the  property.     So  the  title  need 

not  be  the  same,  as  one  may  have  been  originally  a 

joint  tenant  with  a  third  person,  who  may  have  severed 

the  joint  tenancy  by  assigning  his  moiety  to  the  other. 

The  right  of  survivorship,  which  springs  from  a  unity  No  survivor- 

of  interest  and  title,  has  accordingly  no  place  between  ®  *^* 

owners  in  common  (g). 

Connected  with  the  subject  of  joint  ownership  is  that  Joint  liability. 
of  joint  liability.     Two  or  more  persons  may  be  jointly 
liable  to  the  same  debt  or  demand.     In  a  joint  bond, 
the  obligors,  according  to  the  usual  form,  bind  them- 
selves, their  heirs,  executors  and  administrators  jointly ; 
and  in  a  joint  covenant,  they,  in  like  manner,  covenant 
for  themselves,  their  heirs,  executors  and  administrators 
jointly.     In  every  case  of  joint  liability,  each  is  liable     • 
for  the  whole  debt  (A),  yet  they  are  all,  like  joint  owners, 
considered  as  one  person.     They  must  accordingly  all  be 
sued  together  during  their  joint  lives  (t) ;  and  a  release  Release  of  one 
to  one  of  them  will  discharge  them  all  (j).     It  is,  how-  ^'*^^*^*'^*  *^^- 
ever,  provided  by  the  Bankruptcy  Act,  1861,  that  the  Discharge  by 
order  of  discharge  of  a  bankrupt  shall  not  discharge  any  ^^^    ^^^ 
person  who  was  a  partner  with  the  bankrupt  at  the 
time  of  the  bankruptcy,  pr  was  then  jointly  bound,  or 
had  made  any  joint  contract   with   the  bankrupt  (A). 
And  if  any  person  jointly  liable  upon  any  simple  con-  Discharge  by 
tract  shall  be  discharged  by  the  Statute  of  Limitations,  fl^totions. 

(ff)  Litt.  sect.  821.  (A)  gtat.  24  &  25  Vict  c  134,  s. 

(A)  1  Bam.  &  Aid.  86.  168,  repeaUng  stat.  12  &  18  Vict. 

(i)  1  Wms.  Saund.  291  b,  n.  (4).  c.  106,  s.  200,  repealiog  stats.  6 

O')  2  Rol.  Abr.  412  (G),  pi.  4;  Geo.  IV.  c.  16,  s.  121,  and  5  &  6 

€laytany,£yniuton,2^alk.67i\  Vict.  c.  122,  s.  87,  to  the  same 

2  WmB.  Saund.  47  ^^  n.  (1) ;  War-  effect. 
miek  v.  Richardim^  14  Sim.  28L 
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Absence  be- 
yond i 


After  the  de- 
cease of  one 
joint  debtor 
the  snrvivor 
lolelj  liable. 


but  his  co-contractor  or  co<5ontractors  shall  be  liable  by 
virtue  of  a  new  acknowledgment  or  promise,  judgment 
maybe  given  and  costs  allowed  against  the  latter  person 
or  persons  only  (/).  And  if  such  person  or  persons  shall 
plead  in  abatement  that  the  other  ought  to  be  jointly 
sued,  and  it  shall  appear  that  he  was  discharged  by  the 
statute,  the  issue  joined  on  such  plea  shall  be  found 
against  such  person  or  persons  pleading  the  same  (m). 
The  fikct  of  one  joint  debtor  being  beyond  the  seas  at 
the  time  when  the  cause  of  action  accrues,  will  not 
deprive  the  others  of  the  benefit  of  the  Statutes  of 
Limitation ;  and  the  recovery  of  judgment  against  any 
who  were  not  beyond  seas,  will  be  no  bar  to  an  action 
against  the  absent  debtors  on  their  return.  And  for 
this  purpose  no  part  of  the  United  Kingdom,  nor  the 
Isle  of  Man,  nor  the  Channel  Islands,  are  to  be  con- 
sidered as  beyond  seas  (n).  After  the  decease  of  any 
one  joint  debtor  the  survivors  or  survivor  of  them  may 
still  be  sued  for  the  whole  debt,  as  though  the  deceased 
had  no  share  in  it  (o),  and  the  estate  of  the  deceased 
will  be  discharged  from  aU  liability  both  at  law  and  in 
equity  (j9).  So  if  a  judgment  be  obtained  against  two 
or  more  jointly,  and  one  of  them  die,  the  estate  of  the 
survivor  or  survivors,  whether  real  or  personal,  will  be 
exclusively  liable  to  be  taken  in  execution ;  although 
the  real  estate  of  the  deceased,  having  formerly  been 
bound  from  the  date  of  the  judgment,  was  until  recently 
liable  to  contribute  equally  with  the  real  estate  of  the 
survivors  (y). 


(0  Stat.  9  Geo.  IV.  c  14,  s.  1. 

(wi)  Sect  2. 

In)  Stat  19  &  aO  Vict  c.  97, 
88.  11, 12. 

{p)  Richards  v.  Heather^  1 
Barn.  &  Aid.  29. 

{p)  Richardson  v.  fforton,  6 
Bear.  186  j  WUjner  v.  Currey,  2 


De  Gex  &  Smale,  847;  Onfuley 
V.  Dohson,  2  De  Gex  &  Smale,  486 ; 
Other  V.  Iveson,  3  Drew.  177. 

iq)  8  Rep.  14  b  ;  Smarte  r, 
Ediun,  1  Lev.  80  ;  2  Wms.  Saand. 
51.  See  now  stat  27  &  28  Vict 
c  112;  Principles  of  the  Law  of 
Beal  Property,  p.  82,  7th  ed« 
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A  liability,  however,  maybe  both  joint  and  several  at  Joint  and 
the  same  time ;  and,  as  such  a  liability  is  more  bene-  i^uitj, 
ficial  to  the  creditor,  it  is  more  usual  than  a  liability 
which  is  simply  joint  A  joint  and  several  bond  runs  Fonnofaioint 
in  this  form  : — "for  which  payment  to  be  well  and  truly  bond. 
made,  we  bind  ourselves,  and  each  of  us,  and  the  heirs, 
executors  and  administrators  of  us  and  of  each  of  us, 
jointly  and  severally ;"  or  if  there  be  a  larger  number 
of  obligors,  say  five,  the  better  form  is : — for  which 
payment  to  be  well  and  truly  made,  we  bind  ourselves, 
and  each  of  us,  and  any  two,  three  or  four  of  us,  and 
the  heirs,  executors  and  administrators  of  us,  and  of 
each  of  us,  and  of  any  two,  three,  or  four  of  us,  jointly 
and  severally."  In  this  case,  an  action  may  be  brought 
against  all  the  obligors,  or  against  any  one,  two,  three  or 
four  of  them  whom  the  obligee  may  select ;  otherwise 
he  must  have  sued  either  all  of  them  jointly,  or  any 
one  of  them  singly  (r).  A  joint  and  several  covenant  is  Form  of  a  joint 
usually  in  this  form :— '^  And  the  said  A.  B.  and  C.  D.  ^^ST 
do  hereby,  for  themselves,  their  heirs,  executors  and  ad- 
ministrators jointly,  and  each  of  them  doth  hereby  for 
himself  respectively,  and  for  his  respective  heirs,  exe- 
cutors and  administrators,  covenant,"  &c. ;  or  if  there 
are  more  than  two  covenantors,  the  better  form  is,  for 
the  reason  above  given,  "  And  the  said  A.  B.,  C.  D., 
E.  F.  and  G.  H.,  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators  jointly,  and  any  two  or 
three  of  them,  do  hereby,  for  themselves,  their  heirs, 
executors  and  administrators  jointly,  and  each  of  them 
doth  hereby  for  himself  respectively,  and  for  his  respec- 
tive heirs,  executors  and  administrators,  covenant,"  &c. 
In  all  cases  of  joint  and  several  liability,  each  party  is 
individually  liable,  and  may  be  sued  alone  for  the  whole 
debt,  or  if  the  creditor  please^  he  may  sue  them  all 
jointly.     In  consequence  of  the  joint  liability,  a  release  Belease  of  one. 

(r)  Per  BuUer,  J.,  in  Streatfield  v.  Halliday,  3  T.  Rep.  782. 
W.P.P.  U 
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Covenant  not 
to  sue  one. 


Payment  by 
co-debtor. 


of  one  of  tbe  debtors  will  discbarge  them  all ;  and^  as 
they  are  all  discharged^  the  creditor  will  thenceforth  be 
unable  eren  to  sue  any  of  them  severally  (*)•  As,  how- 
ever, the  several  liability  is  distinct  from  the  joint,  it  is 
competent  to  the  creditor,  in  releasing  one  of  the  debtors, 
expressly  to  reserve  his  remedy  against  the  others ;  and 
in  this  case,  each  of  the  remaining  debtors  will  continue 
severally  liable  (f).  So  he  may  covenant  with  one  of  the 
debtors  never  to  sue  him ;  and  in  such  a  case  he  will 
retain  his  remedy  against  the  others  severally  (u).  On 
account  of  the  several  liability,  the  estate  of  a  person 
who  has  become  jointly  and  severally  bound  is  not  dis- 
charged by  his  decease  in  the  lifetime  of  his  co-debtors, 
but  stm  remains  liable  to  the  entire  debt  as  respects  the 
creditor,  and  to  a  proportion  of  it  as  respects  the  sur- 
viving co-debtors.  It  has  been  recently  enacted,  that 
no  co-contractor  or  co-debtor,  whether  liable  jointly 
only  or  jointly  and  severally,  shall  lose  the  benefit  of 
the  Statutes  of  Limitation  by  reason  only  of  payment 
of  any  principal,  interest  or  other  money  by  any  other 
co-contractor  or  co-debtor  (v). 


Liability  of 
partners. 
Joint  at  law. 


One  of  the  most  usual  means  of  incurring  a  joint  and 
several  liability  is  the  Altering  into  a  partnership.  At 
law  the  liability  of  partners  is  joint  only,  as  to  debts 
incurred  by  the  partnership ;  so  that  they  ought  all  to 
be  joined  as  defendants  to  an  action  at  law  for  recovermg 
any  such  debt  {x).    But  a  dormant  partner,  whose  name 


(*)  2  Rol.  Abr.  412  (G),  pi.  5  ; 
Clayton  v.  Kynoiton^  2  Salk.  674 ; 
NiehoUon  t.  R^ill,  4  Adol.  & 
EU.  688;  S.  C.  Ncy.  &  Man.  192 ; 
Evan9  y.  Bremrid^e,  2  Kay  & 
John.  174 ;  affirmed,  8  De  Oex, 
M.  &  G.  100. 

(t)  Ex  paHe  Gifford,  6  Ves. 
807 ;  Thompson  y.  Lack,  8  C.  B. 
540;  KeartUy  t.  Cole,  16  Mee. 
&  Wels.  186 ;  Prioe  t.  Barker, 


Q.  B.,  1  Jur.  N.  S.  776  ;  4  E.  & 

B.  760;   Willu  v.  J>e  Castro,  4 

C.  B.  N.  S.  216. 

(«)  Lacy  V.  Kynaston,  2  Salk. 
676  ;  2  Wms.  Saimd.  48,  n.  (1). 

(r)  Stat.  19  &  20  Vict  c  97,  8. 
14,  not  retroepectiye  ;  Jaokton  t. 
WooUey,  8  E.  &  B.  784. 

(a?)  See  Rice  v.  Skute,  6  Burr. 
2611 ;  1  Wms.  Sannd.  291  b,  n, 
(4). 
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may  or  may  not  be  known,  may  either  be  joined  or  not 
at  the  pleasure  of  the  creditor  (y)^  unless  the  contract 
be  under  seaU  in  which  case,  as  the  deed  is  itself  the 
contract,  and  not  merely  evidence  of  it  {z),  those  only 
can  be  sued  on  it  who  have  sealed  and  delivered  it  In  tTolnt  and 
equity,  however,  in  favour  of  creditors,  all  partnership  ©quity. 
debts  are  considered  to  be  both  joint  and  several.  On 
the  decease  of  a  partner,  therefore^  his  estate  will  be 
liable  in  equity  to  all  the  partnership  debts  incurred 
previous  to  his  decease  (a) ;  and  the  creditors  may,  if 
they  please,  resort  in  the  first  instance  to  the  estate  of 
the  deceased,  leaving  it  to  his  representatives  to  recover 
from  the  surviving  partners  their  share  of  the  debts  (&)• 
It  seems,  however^  that  in  analogy  to  the  rule  in  bank- 
ruptcy, next  stated,  the  separate  creditors  of  the  deceased 
partner  would  first  be  paid  in  full  out  of  the  estate,  before 
its  application  to  the  payment  of  any  of  the  debts  of  the 
partnership  (c). 

In  the  case  of  the  bankruptcy  of  a  trading-partner-  Bankrnptcy  of 
ship,  the  rule  which  is  always  followed  in  the  payment  partnereSip. 
of  the  debts  is,  that  the  joint  assets  of  the  firm  are  in  the      "^If^^vf- 
first  place  liable  to  the  partnership  debts ;  and  that  the 
separate  estate  of  each  partner  is  in  the  first  place  liable 
to  his  separate  debts^  which  must  be  paid  in  fiill  out 
of  such  separate  estate,  befoi^e  any  of  it  can  be  applied 
towards  payment  of  the  debts  of  the  partnership  {d). 

(y)  De  Afantorty,  Saunders,  I  (c)  Cfray  Y,^ChUwell,  9  Vcs. 

Bam.  &  Adol.  898  ;  Beekham  y.  118  ;   Brown  v.   Weatherhy,  12 

Brake,  9  Mee.  &  Wels.  79  ;  II  Sim.  6,  10 ;   Mdgmay  v.  Clare^ 

Mee.  &  Wels.  815.  19  Beav.  Ill  ;    WhUHnggtall  y. 

(2)  Ante,  p.  86.  Grov&r,  M.  R.,  10  W.  B.  68  ; 

{a)  Bevayne9Y.Nohle,\VLsAy.  Lodge  v.  Pritohard,  4  Giff.  294. 

629,  568  ;  2  Rass.  &  Ry.  495.  {d)  Ex  parte  JSUon,  8  Yes.  288, 

(J)  Wilkinson  t.  Henderson,  1  241  ;  Ex  parte  Xensington,  14 

M.  &  Keen,  682  ;  Braitk^vaite  ▼.  Yes.  447  ;   Ex  parte  Peake,  2 

Britain,  1  Keen,  206  ;  Thorpe  y.  Rose,  64  ;    Ex  parte  Harris,  1 

Jackson,2YoTi.  ^CoVL,B^\  Wa/y  Mad.  688  ;  Ex  parie  Janson,  8 

y.  Basset,  6  Hare,  66.  Mad.  229  ;  Be  Flunmer,  1  Phil. 

U2 
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Any  creditor  of  a  partnership  may  however  be  a  peti- 
tioning creditor  in  respect  of  his  debt,  on  the  bankruptcy 
of  any  individual  member  of  the  firm ;  and  in  that  case 
he  will  be  entitled  to  a  dividend  on  his  debt  out  of  the 
estate  of  such  bankrupt  rateably  with  his  separate  cre- 
ditors («).  And  the  other  partnership  creditors  may 
prove  their  debts  on  such  separate  bankruptcy  in  order 
to  have  a  vote  in  the  choice  of  creditors'  assignees,  and 
to  be  heard  against  the  order  for  the  bankrupt's  dis- 
charge (/);  but  they  can  receive  no  dividends  till  the 
separate  creditors  have  been  paid  in  full.  But  if  any 
creditor  has  a  joint  and  several  security,  which  would 
enable  him,  at  law,  to  sue  any  partner  severally,  he  may, 
at  his  option,  prove  his  debt  against  the  separate  estate 
of  any  such  partner  instead  of  against  the  firm  jointly(^); 
but  he  cannot  prove  against  both  together  (A).  The  rule 
that  the  joint  assets  of  the  firm  are  in  the  first  place 
liable  to  the  partnership  debts  applies  equally  where 
there  has  been  a  change  in  the  partnership  previous  to 
the  bankruptcy.  The  stock  handed  over  to  the  new  firm 
is  primarily  liable  to  all  the  debts  incurred  by  them ; 
and  the  creditors  of  the  old  firm  must  first  have  re- 
course to  such  assets,  if  any,  as  may  still  belong  to  the 
old  firm,  and  cannot  touch  the  property  of  the  new 
partnership  till  all  its  creditors  have  been  fully  paid  (t). 
The  addition  or  withdrawal  of  a  partner  to  or  fix)m  a 
firm  in  difficidties  may  thus  occasion  serious  detriment 
to  its  creditors. 

66 ;    Ex  poflrU  Kennedy,  2  De  ante,  pp.  149, 160. 

Gex,  M.  &  G.  228  ;    Ex  parte  (g)  Ex  parte  Hay,  15  Ve«.  4. 

Topping,  L.  C,  11  Jur.  N.  S.  210.  (h)  Ex  parte  JBetMn,  10  Ves. 

(e)   Ex  parte  Aekerman,  14  107  ;  Ex  parte  Busbande,  2  Glyn 

Ves.  604  ;   Ex  parte  Detattet,  &  Jam.  4. 

17  Ves.  247.  (i)  Ex  parte  Freeman,  Back. 

(/)  Stat  12  &  18  Vict  c.  106,  471 ;  Ex  parte  Fry,  1  Glyn  & 

B.  140,  repealiDg  state.- 6  Geo.  IV.  Jam.  96  ;   Ex  parte  Janton,  8 

c.  16,  s.  62,  and  6  &  6  Vict  c.  122,  Mad.  229  ;  Ex  parte  Sprayne,  4 

8.  39,  to  the  same  effect     See  De  Gex,  Mac  &  Gord.  866. 


^^ga^r^  !■     .^;9Jju."'i""jfcjJL^  "'i-.  I J  ■  .« 
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The  Bankruptcy  Act,  1861,  provides,  that  if  any  Newcnact- 
debtor  shall,  at  the  time  of  adjudication,  be  liable  upon  bMOttuptey. 
any  bill  of  exchange  or  promissory  note  in  respect  of 
distinct  contracts,  as  member  of  two  or  more  firms 
carrying  on  separate  and  distinct  trades,  and  having 
distinct  estates  to  be  wound  up  in  bankruptcy,  or  as  a 
sole  trader  and  also  as  the  member  of  a  firm,  the  cir- 
cumstance that  such  firms  are  in  whole  or  in  part  com- 
posed of  the  same  individuals,  or  that  the  sole  contractor 
is  also  one  of  the  joint  contractors,  shall  not  prevent 
proof  and  receipt  of  dividend  in  respect  of  such  distinct 
contracts  against  the  estates  respectively  liable  upon 
such  contracts.  It  also  provides  that,  in  every  case 
where  joint  and  separate  estates  have  to  be  adminis- 
tered, and  where  the  court  shall  not  otherwise  direct, 
dividends  of  the  joint  and  separate  estates  shall  be 
declared  at  one  and  the  same  sitting  (A).  A  deed  of  CompoBitloii. 
composition  with  creditors  has  been  held  not  to  be 
invalid  as  against  non-assenting  creditors,  because  the 
joint  creditors  and  the  separate  creditors  are  thereby 
placed  on  the  same  footing  (I).  But  the  general  rules 
with  respect  to  the  payment  of  the  joint  and  several 
creditors  do  not  appear  to  be  otherwise  altered. 

The  liability  to  the  debts  of  a  partnership  may  be  in-  Ostensible 
curred  by  being  an  ostensible  partner,  although  no  share  P*"^®'' 
of  the  profits  be  received.     Thus,  if  a  person  allow  his 
name  to  be  used  as  one  of  a  firm  (m),  or  to  be  painted 
over  the  door  of  a  shop  (n),  he  will  be  liable  to  the  debts 
of  the  firm ;  for  credit  may  thus  be  given  to  the  firm  on 
the  strength  of  his  character  as  a  solvent  person.     On  Retiring  part- 
the  same  principle,  if  a  person  have  once  been  known  to  ^^' 

(*)  Stat.  24  &  25  Vict.  c.  184,  Esp.  248  ;  Toimg  Y.Avtelly  cited 

BS.  152, 177.  2  H.  Black.  242. 

(0  Walher  t.  NevUl,  3  H.  &  (n)  See  IiPIver  t.  Humble,  16 

C.  403.  East,  169, 174. 

(m)  Parkin  t.  CarriUhert,  3 
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be  a  partner  in  the  firm  (o),  his  liability  to  its  debts  will 
continue  after  bis  withdrawment,  unless  he  takes  proper 
means  to  inform  the  creditors  that  he  has  ceased  to  be 
Deoeamd  a  partner  (p).     But  the  circumstance  of  the  name  of  a 

^^^'  deceased  partner  remaining  in  the  firm  will  not  render 

Execatar  car-  his  estate  liable  to  the  debts  of  the  survivors  iq).  And  if 
lying  on  trade.  ^  ^^^^^  ^j^^^  by  his  will  that  his  trade  shall  be  carried 
on  by  his  executor,  the  executor,  who  ostensibly  carries 
on  the  trade,  will  be  liable  for  the  debts  he  may  thereby 
incur  as  fiilly  as  if  he  were  carrying  on  the  trade  for  his 
own  benefit  (r) ;  but  so  much  only  of  the  estate  of  the 
testator  will  be  liable  to  such  debts  as  he  may  have 
directed  to  be  employed  in  the  business  (s).  The  rest 
of  the  testator's  estate  is  held  to  be  exempt^  on  the 
ground  of  the  great  inconvenience  which  would  arise 
fit>m  holding  it  liable  after  its  distribution  amongst  the 
legatees.  But  in  strict  principle,  this  exemption  is  at 
variance  with  the  rule  next  stated,  that  a  liability  is 
incurred  by  any  participation  in  the  profits,  which  rule, 
however,  has  now,  as  we  shall  presently  see,  been  abo- 
lished by  act  of  parliament. 

Farticipatioa         A  liability  to  the  debts  of  a  partnership  was  until 

in  profits.         recently  incurred  by   a  participation  in   the  profits, 

although  the  circimistance  of  such  participation  might 

be  unknown  to  the  creditors  (t).     It  was  enough  that  the 

business  was  carried  on  on  behalf  of  the  participator  (u). 

(o)  JEham  V.  Drummond,  4  Esp.  Ibmnroe,  1  Man.  &  Selw.  412. 

89  >  Brooke  v.  Enderhy^  2  Brod.  (#)  Ex  parte  Garland,  10  Vca. 

&  Bing.  70;  4  Moore,  501 ;  Carter  110;  Ex  parte  Richardson,  Back. 

V.  Whdlley,  1  Bam.  &  Adol.  11.  202;  Cutbueh  v.  Chalnish,  1  Beav. 

ip)  Got^reyY,Tumbull,lEsp,  184;  Jie  BvUerfield,  11  Jurist, 

871  s  M'lver  y.  Humble,  16  East,  955 ;  Mrkman  v.  Booth,  11  Bear. 

169.  273  ;   JUPNeillie  v.  AcUm,  4  De 

(q)  Vulliamy  t.  Noble,  8  Mer.  Gex,  M.  &  G.  744. 

614  ;    Webfter    v.    Webster,   8  (f)  Beckham  v.  Drake,  9  Mee. 

Swanst  490,  n.  &  Wels.  79  :  1 1  Mee.  &  Wels.  81 5. 

(r)  10  Ves.  119.    And  at  Uw  («)  Kilsliaw  v.  Jukes,  3  B.  & 

he  will  be  liable,  thongh  his  name  S.  847. 
do  not    appear ;     Wightman    t. 
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ThuSj  if  a  person  placed  money  in  a  partnership  (x),  or 
left  it  there  on  retiring  (y),  with  a  stipulation  to  have 
a  compensation  for  it^  under  whatever  name,  subject  to 
abatement  or  enlargement  as  the  profits  might  fluctuate, 
he  was  liable  as  a  partner.  K,  however,  he  left  no 
money  in  the  concern,  but  was  to  receive  a  compensation 
for  his  services,  or  otherwise,  a  nice  distinction  was  then 
drawn  between  taking  a  share  of  the  profits  as  such, 
and  taking  a  per-centage  upon,  or  a  salary  varying 
with,  the  profits.  He  who  took  a  share  of  the  profits 
as  such  was  liable  as  a  partner  (z) ;  but  he  who  took  an 
equivalent  in  the  shape  of  pei^centage  or  salary,  though 
varying  with  the  profits,  escaped  the  liability  (a).  And 
if  a  trading  concern  were  carried  on  for  the  benefit  of 
creditors,  the  creditors  were  not,  fi'om  the  mere  circum- 
stance of  their  debts  being  paid  out  of  the  profits,  liable 
as  partners  for  the  debts  incurred  (&)• 

A  beneficial  change  has  now  been  made  by  the  act  to  Act  to  amend 
amend  the  law  of  partnership  (c).     This  act  provides  (d),  ^^^^p. 
that  the  advance  of  money  by  way  -of  loan  to  a  person 
engaged  or  about  to  engage  in  any  trade  or  undertaking, 
upon  a  contract  in  writiDg  with  such  person  that  the 
lender  shall  receive  a  rate  of  interest  varying  with  the 
profits,  or  shall  receive  a  share  of  the  profits  arisLng' 
from  carrying  on  such  trade  or  undertaking,  shall  not 
of  itself  constitute  the  lender  a  partner  with  the  person 
or  persons  carrying  on  such  trade  or  undertaking,  or 
render  him  responsible  as  such.     And  no  contract  for 

(a?)  Grace  v.  Smith,  2  Wm,  (a)  Eao  parte  JSdmpery  17  Yes. 

Black.    998,    1001  •»     WaTigh   v.  408 ;  PoU  v.  Uytan,  3  0.  B.  32  ; 

CJarver,  2  H.  Black.  235.  Stacker  y.  Brockelhank,  3  Mac. 

(y)  Ee  Colhech,  Buck,  48.  &  Gord.  260. 

(«)  Ea  pa/rte  Bowlamdson^  1  (ft)  Wkeatcroft  y.  Hicknum^ 

Roae,  89,  91 ;  Barry  t.  Netham^  H.  of  L.,  9  C.  B.  N.  S.  47. 

8  C.  B.  641;  Heyhoe  v.  Burge,  9  (c)  Stat.  28  &  29  Vict  c.  86, 

C.  B.  431 ;  see,  however,  Bawlin^  5th  July,  1865. 

9on  V.  Clarke,  15  Mce.  &  Wels.  {d)  Sect.  1. 
292. 
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the  remuneration  of  a  Beirant  or  agent  of  anj  person 
engaged  in  any  trade  or  undertaking,  by  a  share  of  the 
profits  of  such  trade  or  undertaking,  shall  of  itself  render 
such  servant  or  agent  responsible  as  a  partner  therein, 
nor  give  him  the  rights  of  a  partner  (e).  And  no  per- 
son, being  the  widow  or  child  of  the  deceased  partner 
of  a  trader,  and  receiving  by  way  of  annuity  a  portion 
of  the  profits  made  by  such  trader  in  his  business,  shall 
by  reason  only  of  such  receipt  be  deemed  to  be  a  partner 
of  or  to  be  subject  to  any  liabilities  incurred  by  such 
trader  (/).  And  no  person  receiving  by  way  of  annuity 
or  otherwise  a  portion  of  the  profits  of  any  business,  in 
consideration  of  the  sale  by  him  of  the  goodwill  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed 
to  be  a  partner  of  or  be  subject  to  the  liabilities  of  the 
person  carrying  on  such  business  (y).  But  in  the  event 
of  any  such  trader  as  aforesaid  being  adjudged  a  bank- 
rupt, or  taking  the  benefit  of  any  act  for  the  relief  of 
insolvent  debtors,  or  entering  into  an  arrangement  to 
pay  his  creditors  less  than  twenty  shillings  in  the  pound, 
or  dying  in  insolvent  circumstances,  the  lender  of  any 
such  loan  as  aforesaid  shall  not  be  entitled  to  recover 
any  portion  of  his  principal,  or  of  the  profits  or  interest 
payable  in  respect  of  such  loan;  nor  shall  any  such 
vendor  of  a  goodwill  as  aforesaid  be  entitled  to  recover 
any  such  profits  as  aforesaid  until  the  claims  of  the 
other  creditors  of  the  said  trader  for  valuable  considera- 
tion in  money  or  money's  worth  have  been  satisfied  (A). 

Each  partner  When  the  relation  of  partners  has  been  established 
^Tth  '*th^*''  l^^ween  two  or  more  persons,  either  ostensibly  or  by 
theordinarj  participation  in  profit,  each  incurs  liability  from  the 
^1^^  ^  °*^"'  acts  and  dealings  of  the  other  in  the  ordinary  course  of 
business.     For  any  one  partner  may  buy,  sell(t)  or 

ie)  Stat  28  &  29  Vict.  c.  86,  B.  2.  (A)  Sect  5. 

(/)  Sect.  8.  (i)  ffyat  v.  ffare.  Comb.  388; 

(})  Sect  4.  Lambert's  case,  Godbolt,  244. 
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pledge  goods  (A);  draw(Z),  accept (m)  or  indorse (n)  bills 
of  exchange  and  promissory  notes ;  give  guarantees  {o), 
receive  monejB(p)  and  release  or  compound  for  debtsC^^) 
in  the  name(r)  and  on  the  account  of  the  firm^  in  the 
ordinary  course  of  business.  Each  partner  is  also  an-* 
flwerable  for  the  fraud  of  his  co-partner  in  any  matter 
relating  to  the  business  of  the  partnership  (s).  And  in  Noidoe  to  one 
like  manner  notice  of  any  matter  relating  to  the  part-  tioeto'JS.^^ 
nershipy  if  given  to  one  partner,  is  constructively  notice 
to  them  all  (t).  And  any  agreement  between  the  part^ 
ners,  by  which  any  one  of  them  may  be  restrained  from 
doing  any  act  to  pledge  the  credit  of  the  firm,  though 
binding  as  between  themselves,  will  not  be  binding  on 


bosmem. 


any  creditor  (u)  who  may  not  have  notice  of  it  (x).     If,  Tranaactions 
however,  the  transaction  be  not  in  the  ordinary  course  nary  oonrae  a£~ 
of  the  business  of  the  partnership,  the  other  partners  ^^      '^ 
will  not  be  liable  as  such  in  respect  of  it.     Thus  one 
partner  cannot  bind  the  firm  by  a  submission  to  arbi- 
tration (y),  or  by  confessing  a  judgment  (z);  and  one 

ik)  Reid  y.  HoUinshead,  4  B.  814  ;  Stane  y.  Marsh,  6  Bam.  & 

&  Creas.  867.  Cress.  561 ;   Zavell  y.  Biekt,  2 

(0  SmUh  V.  Jarvu,  2  Ld.  Ray-  You.  &  Coll.  481  }  Blair  y.  Brom- 

moadf  1484;  Be  Clarke,  Bx parte  ley,  5  Hare,  542  ;  2  Phil.  854. 
Buckley,  14  Mee.  &  Wela.  469 ;  (t)  Per  Lord  EUenborongh,  1 

1  PhU.  562.  Man.  &  Selw.  259. 

(m)  Pinkney  y.  ffall,  1  Salk.         («}    Wav^h  y.  Chrwr,  2  H. 

126  ;  1  Ld.  Raym.  175  ;  Lloyd  y.  Black.  285$  South  Carolina  Bank 

Ashby,  2  B.  &  Adol.  23.  y.   Case,  8  Bam.  &  Cress.  427  ; 

(n)  Swan Y,  Steele,!  East,2lO',  Hawken  y.  Bourne,  8  Mee.  & 

Vere  y.  Ashby,  10  Bam.  &  Cress.  Wels.  708,  710. 
288.  (d?)  Minnit  y.  Whi/nery,  5  Bio. 

(joi)  Ex  parte  Qardom,lb  Ves.  Pari.  Cas.  489  ;  Ex  paHe  Da/t" 

286  ;  see  Salesham,  y.  Young,  5  lington    District    Joint    Stock 

Q.  B.  883.  Banking  Company,  In  re  Miches, 

{p)  Duff  y.  Eaxt  India  Comr  L.  C,  11  Jnr.  N.  S.  122.    See  also 

pany,  15  Ves.  198,  213.  Hogg  y.  Skeen,  18  C.  B.  N,  S. 

{q)  Per  Lord  Kenyon,  4  T.  Bep,  426. 
519  ;  per  Best,  C.  J.,  10  Moore,  (y)  Stead  y.  Salt,  8  Bing.  101; 

893.  S.  C.  10  J.  B.  Moore,  389. 

(r)  Ki/rk  y.  Blurton,  9  Mee.  &  (z)  Hambidge  y.  De  la  Crou4e, 

Wels.  284.  8  C.  B.  742. 

(*)  Willet  y.  Chambers,  Cowp. 
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partner  has  ordinarily  no  authority  to  execute  a  deed 
in  the  names  of  the  others  so  as  to  bind  the  paztneiv 
ship  (a).  So  a  farmer  carrying  on  his  business  in  part- 
nership with  another  would  not  be  liable  on  a  bill  of 
exchange  drawn  by  his  partner  in  the  name  of  the 
partnership  (&) ;  neither  would  a  solicitor  be  liable  on 
a  bill  drawn  by  his  partner  in  the  name  of  his  firm, 
though  given  to  secure  a  partnership  debt  (c) ;  for  bill 
transactions  form  no  part  of  the  ordinary  business  of 
DirectOTs  of  either  fiumers  or  solicitors.  Again,  there  is  no  right  or 
c^panies.  power  implied  by  law  in  any  of  the  directors  of  a  joint- 
stock  company  to  bind  the  company  by  drawing  or 
accepting  bills  or  notes  {d) ;  and  in  like  manner  notice 
of  any  matter  relating  to  the  business  of  a  joint-stock 
company  given  to  any  member,  even  a  director,  is  not 
constructive  notice  to  the  company  itself  (e).  For  joint- 
stock  companies  are  essentially  different  from  ordinary 
partnerships.  It  is  not  necessary  that  the  directors 
should  have  any  other  power  to  bind  the  company  by 
bills  or  notes  than  such  as  may  be  conferred  on  them 
by  the  charter  or  articles  of  association  (/).  And  the 
business  of  such  companies  is  always  carried  on  at  an 
office  for  the  purpose,  and  is  not,  like  that  of  ordinary 
partnerships,  confided  to  any  one  individual  member. 
New  enact-  The  Companies  Act,  1862,  now  provides,  that  a  pro- 
missoiy  note  or  bill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted  or  indorsed  on  behalf  of  any 
company  under  that  act,  if  made,  accepted  or  indorsed 
in  the  name  of  the  company  by  any  person  acting  under 
the  authority  of  the  company,  or  if  made,  accepted  or 
indorsed  by  or  on  behalf  or  on  account  of  the  compai^ 

(a)  HarriMn  t.  Jaekson^  7  T.  (d)    JHekimon  t.    Valpy,  10 

Rep.  207.    See  Bum  v.  Bum,  8  Bam.  &  Cres.  128  ;  Bramah  t. 

Ve».  678,  678.  Boh^U,  8  N.  C.  968. 

(h)  Per  littledale,  J.,  10  Bam.  (<?)  PowU»  t.  Page,  8  C.  B.  16 ; 

&  Cress.  188.  Martin  v.  Sedgwick,  9  Bear.  388. 

(c)  Hedley  v.  Bainbridge,  8  (/)  Bal/our  y,  J3mest,  6  C,B. 

Q.  B.  816.  N.  S.  601. 
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hy  anj  person  acting  under  the  authority  of  the  com-> 
pany  (/)• 

The  liability  of  a  shareholder  in  a  joint-stock  com-  Shareholders 
pany  to  the  debts  of  the  company  has  been  aheady  ^i^^Jj^ 
noticed.  It  yaries^  as  we  have  seen  {h),  according  aa 
the  company  is  incorporated  with  unlimited  liability  or 
with  liability  limited  by  shares  or  by  guarantee.  The  FrovisioDal 
mere  circumstance^  however,  of  a  person  allowing  his  ^™™^ 
name  to  be  published  as  a  proyisional  committee-man 
of  a  projected  joiut-stock  company  does  not  confer  on 
the  solicitor  or  secretary  of  the  intended  company,  or 
any  one  else,  implied  authority  to  pledge  the  credit  of 
such  person  for  goods  supplied  to  the  company,  or  work 
done  on  its  account  (i).  For  to  agree  to  become  a 
member  of  a  committee  is  merely  to  agree  to  become 
one  of  a  body,  to  whom  others  have  committed  a  par- 
ticular duty,  and  does  not  constitute  an  agreement  to 
share  with  the  other  members  of  that  body  in  profit  or 
loss,  which  is  the  characteristic  of  a  partnership  (A). 
Nor  does  the  mere  acceptance  of  shares  and  payment 
of  a  deposit  on  them,  without  any  further  act,  render  a 
provisional  committee*man  liable  to  the  creditors  of  the 
projected  company  (Z). 

Assignees  in  bankruptcy,  with  the  leave  of  the  court  Powers  of 
first  obtained,  upon  application  to  such  court,  but  not  bSSaptcy^to 
otherwise,  may  commence,  prosecute  or  defend  any  bind  the  cre- 
action  at  law  or  suit  in  equity  which  the  bankrupt  might 
have  commenced  or  prosecuted  or  defended ;  and  with 
the  like  leave  of  the  court,  after  notice  to  such  creditors, 

(g)  Stat.  25  &  26  Vict.  c.  89,  (*)  15  Mee.  &  Wels.  629. 

B.  47.  (0  Bright  v.  Hutton,  3  H.  of 

(A)  Ante,  p.  210.  L.  Cas.  841,  OTermling   Upfill's 

(i)  B&ynell  y.  Leftns,  15  M.  &  eatCy  2  H.  of  L.  Cas.  674.    See 

W.  617;  Barker  v.  Steady  3  C.  B.  Spattiswood's  ease,  6  Dc  Gex,  M, 

946;  Bailey  v.  Maeanlay,  13  Q.  &  G.  346. 

B.  815. 
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and  subject  to  such  condition  (if  any)  as  to  obtaining 
the  consent  of  creditors,  or  any  proportion  of  them,  as 
the  court  shall  think  fit  to  direct,  the  assignees  may 
compound,  or  give  time,  or  take  security,  for  the  pay- 
ment of  any  debts  due  to  the  bankrupt's  estate,  and 
may  submit  to  arbitration  any  dispute  relating  to  the 
bankrupt's  estate  (m).  And  any  agreement  of  reference 
to  arbitration  made  by  the  assignees  may  be  made  a 
rule  of  any  of  her  majesty's  superior  courts  of  law  at 
Westminster,  whether  such  agreement  contain  a  clause 
to  that  effect  or  not(ii). 

(m)  Stat  12  &  18  Vict.  c.  106,  (»}  Sect  154. 

8.  158. 


la 
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CHAPTER  III. 

OP  A  WILL. 

All  kinds  of  personal  property  may  be  bequeathed  by  Growth  of 
will  This  right,  in  its  present  extent,  has  been  of  very  mentMy  ^^- 
gradual  and  ahnost  imperceptible  growth ;  for  anciently,  ation. 
by  the  general  common  law,  a  man  who  left  a  wife  and 
children  could  not  depriye  them  by  his  will  of  more  than 
one  equal  third  part  of  his  personal  property.  If,  how- 
ever, he  left  a  wife  and  no  children,  or  children  and  no 
wife,  he  was  then  enabled  to  dispose  of  half,  leaving  the 
other  half  for  the  wife  or  for  the  children  (a).  This 
ancient  rule,  however,  gradually  became  subject  to  many 
exceptions,  by  the  customs  of  particular  places,  until  the 
rule  itself  took  the  place  of  an  exception  and  became 
confined  to  such  places  as  had  a  custom  in  its  favour. 
These  places,  in  later  times,  were  the  province  of  York, 
the  principality  of  Wales,  and  the  city  of  London ;  ^s  to 
all  which  places,  a  general  power  of  testamentary  dis- 
position was  conferred  by  acts  of  parliament  of  William 
and  Mary,  Anne  and  George  I.  (6) ;  and  now,  by  the 
recent  act  for  the  amendment  of  the  laws  with  respect 
to  wills  (c),  every  person  of  Ml  age  is  expressly  em- 
powered to  bequeath  by  his  will,  to  be  executed  as 
required  by  the  act,  all  personal  estate  to  which  he  shall 
be  entitled,  either  at  law  or  in  equity,  at  the  time  of  his 
decease. 

(a)  2  Black.  Com.  492  ;  Wil-  York ;  stat  7  &  8  Will.  HI.  c.  38, 

liams  on  Executors,  pt.  I,  bk.  1,  for  Wales ;  and  stat.  11  Geo.  1. 

ch.  1.    See  also  1  C.  P.  Cooper's  c.  18,  for  London.  See  2  Bl.  Com. 

Beports,  p.  589.  493. 

(ft)  Stat  4  &  6  Will  &  Mary,  (c)  Stat  7  Will.  IV.  &  1  Vict 

c.  2,  explained  hj  stat.  2  &  8  c.  26,  8.  3. 
Anne,  c.  5,  for  the  province  of 
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Age  at  which 
a  will  of  per- 
Bonal  estate 
might  be 


No  will  of  a 
minor  now 
valid. 


The  ecclesiastical  courts,  as  we  shall  hereafter  see, 
yery  early  acquired  the  right  of  determining  as  to  the 
validity  of  wills  of  personal  estate ;  and,  in  the  exercise 
of  this  right,  they  generally  followed  the  rules  of  the 
civil  law.  By  this  law  males'  at  the  age  of  fourteen, 
and  females  at  the  age  of  twelve,  were  allowed,  if  of 
sufficient  discretion,  to  make  a  testament  (cf);  and  the 
same  rule,  accordingly,  prevailed  in  this  country  with 
respect  to  wills  of  personal  property  (e),  although,  by 
some  authorities,  seventeen  and  even  eighteen  was  said 
to  be  the  proper  age  (/ ).  The  act  for  the  amendment 
of  the  laws  with  respect  to  wills,  has,  however,  now 
made  the  law  uniform  with  respect  to  all  wills,  whether 
of  real  or  of  personal  estate,  and  has  enacted  that  no 
will  made  by  any  person  under  the  age  of  twenty-one 
years  shall  be  valid  (g). 


NoncupadTe 
wilL 


Statute  of 
Fraada. 


Personal  property  was  anciently  of  so  little  accoimt 
that  a  will  of  it  might  be  made  by  word  of  mouth,  if 
proved  by  a  sufficient  number  of  witnesess,  as  well  as  by 
writing ;  and  a  will  made  by  word  of  mouth  was  termed 
a  nuncupative  testament  (A).  By  the  Statute  of  Frauds, 
however,  a  nuncupative  testament,  where  the  estate 
bequeathed  exceeded  the  value  of  thirty  pounds,  was 
surrounded  by  so  many  requirements  as  to  cause  its 
complete  disuse  (t).  But  no  provision  was  made  for 
guarding  the  execution  of  a  written  will  of  personal 
estate ;  although  by  the  same  statute  (A)  a  will  of  real 
estate  was  required  to  be  attested  by  three  or  four  wit- 
nesses.     No  attestation,  therefore,  was  required  to  a 


No  witness 

q^!d  to  Twill  ^^  ^^  personal  estate,  nor  was  it  even  necessary  that 

^^;^^°^  (rf)  Inst.  lib.  2,  tit.  12,  B.   1 ; 

Dig.  lib.  28,  tit.  1,  s.  5. 
(<j)  2  Bl.  Com.  497. 
(/)  Co.  litt.  89  b,  n.  (6). 
(£)  Stat  7  WilL  IV.  &  1  Vict 
c  26,  B.  7. 
(A)  Wentworth's  Ezecntors,  11 


et  seq.;  Williams  on  Executors, 
pt.  1.  bk.  2,  ch.  2,  8.  6. 

(i)  Stat.  29  Car.  II.  c.  3,  ss.  19 
—21,  explained  by  stat  4  Anne, 
c.  16,  8. 14. 

(*)  Sect  6. 
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micli  a  will  should  be  signed  bj  the  testator.  Thus,  in- 
structions for  a  will  committed  to  writing,  given  by  a 
person  who  died  before  the  instrument  could  be  for- 
mallj  executed,  though  such  instructions  were  neither 
reduced  into  writing  in  the  presence  of  the  testator,  nor 
even  read  over  to  him,  haye  been  held  to  operate  as 
ftdly  as  a  will  itself  (/).  It  was,  howeyer,  provided  by 
ihe  Statute  of  Frauds,  that  no  will  in  writing  of  per- 
sonal estate  should  be  repealed  or  altered  by  word  of 
mouth  only,  except  the  same  were,  in  the  life  of  the 
testator,  committed  to  writing,  and,  after  the  writing 
thereof,  read  unto  the  testator,  and  allowed  by  him, 
and  proved  to  be  so  done  by  three  witnesses  at  the 
least  (ifi). 

By  the  recent  act  for  the  amendment  of  the  laws  with  New  enact- 
respect  to  wilDs,  eveiy  will  of  perscmal  estate  must  now  witnesses  now 
be  in  writing,  and  signed  at  the  foot  or  end  thereof  by  required. 
the  testator  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  tiDO 
or  more  witnesses  present  at  the  same  time ;  and  such 
witnesses  shall  attest  and  shall  subscribe  the  will  in  the 
presence  of  the  testator  (n).     The  act,  in  fact,  requires 
the  same  mode  of  execution  and  attestation  to  every 
will,  whether  the  property  be  real  or  personal.     But  an  Exoeption  in 
exception  is  made  in  fevour  of  soldiers  being  in  actual  ^enTaMaeJ 
military  service,  that  is,  on  an  expedition  (o),  and  of  men. 
mariners  and  seamen,  being  at  sea,  who  may  dispose  of 
their  personal  estate  as  they  might  have  done  before  the 
making  of  the  act  (p) ;  a  similar  exception  was  contained 

(0  Carey  v.  Askew,  2  Bro.  C.  169,  4th  ed. ;  176,  176,  6th  ei; 

C.  58  J  S.  C.  1  Cox,  241.  183, 184,  6th  ed.;  187,  7th  ed. 

(m)  Stat.  29  Car.  II.  c.  8,  s.  22.  (t?)  Drtmmond   t.  Parith,  8 

(n)  Stat  7  WiU.  IV.  &  1  Vict  Cart.  622. 

c.  26,  8.  9,  explained  by  stat  16  &  (;?)  Stat  7  WiU.  IV.  &  1  Vict 

16  Vict.  c.  24.    See  Principles  ot  c.  26,  s.  11. 
the  Iaw  of  Beal  Property,  168, 
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in  the  Statute  of  Frauds  (y).  The  wills  of  soldiers  on  an 
expedition  may  accordingly  be  made  by  an  unattested 
writing,  or  by  a  mere  nuncupative  testament  or  decla- 
ration of  their  will  by  word  of  mouth,  made  before  a 
Seamen  in  the  sufficient  number  of  witnesses.  But  the  wills  of  petty 
and  nuffmeB.  officers  and  seamen  in  the  royal  navy,  and  of  marines 
and  non-commissioned  officers  of  marines,  so  fiu*  as 
relates  to  any  wages,  pay,  prize  money  or  other  monies 
payable  by  the  admiralty,  are  required  by  act  of  parlia- 
ment (r)  to  be  executed  in  the  presence  of  and  to  be 
attested  by  a  commissioned  officer,  or  certain  other 
officers  or  persons  mentioned  in  the  act;  and  the  wills 
of  such  persons  are  also  yarded  by  other  requisitions 
Merchant  sear  in  order  to  prevent  their  being  imposed  upon.  And  by 
the  Merchant  Shipping  Act,  1854,  it  is  now  provided 
that  the  Board  of  Trade  may,  in  its  discretion,  reAise 
to  pay  or  deliver  the  wages  or  effects  of  any  deceased 
merchant  seaman  to  any  person  claiming  to  be  entitled 
thereto  under  any  will  made  on  board  ship,  unless  such 
will  is  in  writing  and  is  signed  or  acknowledged  by  the 
testator  in  the  presence  of  the  master  or  first  or  only 
mate  of  the  ship,  and  is  attested  by  such  master  or 
mate.  And  the  Board  may,  in  its  discretion,  refuse  to 
pay  or  deliver  any  such  wages  or  effects  to  any  person, 
not  being  related  to  the  testator  by  blood  or  marriage, 
who  claims  to  be  entitled  thereto  under  a  wiU  made 
elsewhere  than  on  board  ship,  unless  such  will  is  in 
writmg  and  is  signed  or  acknowledged  by  the  testator 
in  the  presence  of  two  witnesses,  one  of  whom  is  some 
shipping  master  appointed  under  the  act,  or  some 
minister  or  officiating  minister  or  curate  of  the  place  in 
which  the  same  is  made,  or,  in  a  place  where  there  are 
no  such  persons,  some  justice  of  the  peace,  or  some 

(^)  Stat.  29  Car.  H.  c.  8,  b.  23.      WiU.  TV.  c.  20,  ss.  48—61 ;  7 
(r)  Stat  28  &  29  Vict.  c.  72,      WiU.  IV.  &  1  VicL  c.  2G,  a.  12. 
imperseding  stats.  11  Geo.  IV.  &  1 
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British  consular  officer,  or  some  officer  of  customs,  and 
is  attested  by  such  witnesses  («).  By  the  act  to  amend  Revocation  of 
the  laws  with  respect  to  wiUs  it  is  provided,  that  no  wiU  •  ^"^^ 
or  codicil,  or  any  part  thereof,  shall  be  revoked,  other- 
wise than  by  the  marriage  of  the  testator  or  testatrix 
(which  will  of  itself  effect  a  revocation(^)  ),  or  by  an- 
other will  or  codicil  executed  in  the  manner  thereby 
required,  or  by  some  writing  declaring  an  intention  to 
revoke  the  same,  and  executed  in  the  manner  in  which 
a  will  is  thereby  required  to  be  executed,  or  by  the 
burning,  tearing  or  otherwise  destroying  the  same  by 
the  testator,  or  by  some  person  in  his  presence,  and  by 
his  direction,  with  the  intention  of  revoking  the  same  (u). 

A  will  of  personal  estate  was  formerly  required  to  be  Domicile, 
made  according  to  the  law  of  the  domicile  of  the  tes- 
tator at  the  tipie  of  his  decease  (x).  A  person's  domicile 
is  the  place  which  he  makes  his  home.  But  with  regard 
to  many  persons,  the  circumstances  connected  with  their 
change  of  residence  are  such  as  to  render  it  an  exceed- 
ingly difficult  question  of  feet, — ^what  country  is  their 
domicile  at  any  given  time.  In  order  to  remedy  the 
inconveniences  thus  occasioned,  it  is  provided  by  a 
recent  act  (y),  that  with  regard  to  persons  who  may  die  New  enact- 
after  the  6th  of  August,  1861,  the  date  of  the  act,  every  ^^^ 
testamentaiy  instrument  made  out  of  the  United  King- 
dom by  a  British  subject,  whatever  may  be  his  domicile 
at  the  time  of  making  it,  or  at  his  death,  shall,  as  re- 
gards personal  estate,  be  held  to  be  weU  executed  for 
the  pmrpose  of  being  admitted  to  probate,  if  the  same 
be  made  according  to  the  forms  required  either  by  the 

(0  Stat  17  &  18  Vict  c.  104,  191,  7th  ed. 

8.  200.  00  Stat  7  WiU.  IV.  &  1  Tict 

(0  Stat  7  Will.  IV.  &  1  Vict  c.  26,  a.  20. 

c.  26,  B.  18.    See  Principles  of  the  («}  Stanley  v.  Beme»^  3  Hagg. 

Law  of  Beal  Property,  158, 1st  ed. ;  878. 

168,  2nd  ed. ;  170,  8rd  ed. ;  171,  .   (y)  Stat  24  &  26  Vict  c.  114. 
4th  ed.;  179, 6th  ed.;  187, 6th  ed.; 

W.P.P.  X 
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law  of  the  place  where  the  same  was  made,  or  bj  the 
law  of  the  place  where  such  person  was  domiciled  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that 
part  of  her  Majesty's  dominions  where  he  had  his  domi" 
oile  of  origin  (z).  It  is  further  proyided  (a),  that  everj 
testamentary  instrument  made  within  the  United  King«- 
dom  by  any  British  subject,  whatever  may  be  his  domi- 
cile at  the  time  of  making  the  same,  or  at  his  death, 
shall,  as  regards  personal  estate,  be  held  to  be  well 
executed,  and  shall  be  admitted  to  probate,  if  the  same 
be  executed  according  to  the  forms  required  by  the  laws 
of  that  part  of  the  United  Kingdom  where  the  same  is 
made.  And  no  testamentary  instrument  is  to  be  re- 
yoked  or  to  become  invalid,  nor  is  the  construction 
thereof  to  be  altered  by  reason  of  any  subsequent 
change  of  domicile  of  the  person  making  the  same  (A). 
Fnrtilier  enact-  Another  act  of  parliament,  passed  on  the  same  day  (c), 
°**^''  provides  that  whenever  her  Majesty  shall,  by  conven- 

tion with  any  foreign  state,  agree  that  provisions  to  the 
effect  of  the  enactments  therein  contained  shall  be 
applicable  to  the  subjects  of  her  Majesty  and  of  such 
foreign  state  respectively,  her  Majesty  may  by  order  in 
council  direct  that,  after  the  publication  of  such  order  in 
the  *'  London  Gazette/'  no  British  subject  resident  at 
the  time  of  his  death  in  the  foreign  country  named  in 
such  order  shall  be  deemed,  under  any  circumstances, 
to  have  acquired  a  domicile  in  such  country,  unless  he 
shall  have  been  resident  in  such  country  for  one  year 
immediately  preceding  his  decease,  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign 
country  (such  office  to  be  named  in  the  order  in  council) 
a  declaration  in  writing  of  his  intention  to  become 
domiciled  in  such  foreign  country.  And  any  British 
subject  dying  resident  in  such  foreign  country,  but 
without  having  so  resided,  and  made  such  declaration 

(ff)  Stet  24  k  26  Vki.  o.  114,8. 1.         (»)  Sect  a 

(a)  Sect  2.  (0)  Stat  24  ft  8S  Vict  c.  121. 
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as  aforesaid^  shall  be  deemed,  for  all  purposes  of  testate 
or  intestate  suocession  as  to  moTeables,  to  retain  the 
domicile  he  possessed  at  the  time  of  his  going  to  reside 
there  (cI).  Similar  provisions  maj  be  made,  after  sxkj 
such  convention,  with  regard  to  the  subjects  of  such 
foreign  country  dying  in  Great  Britain  (e).  But  this 
act  is  not  to  apply  to  any  foreigners  who  may  have 
obtained  letters  of  naturalization  in  any  part  of  her 
Majesty's  dominions  (/  )• 

Connected  with  the  subject  of  wills  is  that  of  dona-  Donatio  mortis 
tions  mortis  caus&,  which  may  here  be  noticed.  A  do-  <»«8a, 
nation  mortis  caus&  is  a  gift  made  in  contemplation  of 
death,  to  be  absolute  only  in  case  of  the  death  of  the 
giver  (^).  Being  a  gift,  it  can  be  made  only  of  chattels, 
the  property  in  which  passes  by  delivery  (A) ;  although  a 
bond  debt  has,  contrary  to  this  principle  (i),  been  allowed 
to  pass  by  way  of  .donation  mortis  causft  by  delivery  of 
the  bond  (A).  And  a  policy  of  life  assurance  has  also 
recently  been  held  a  proper  subject  for  such  a  gift  (Z), 
also  bills  or  notes  though  payable  to  order  and  unin- 
dorsed (m).  An  actual  or  constructive  delivery  of  the 
subject  of  gift  to  the  donee  is  essential  to  a  donation 
mortis  cau8&  (n) ;  it  must  also  be  made  in  expectation 
of  the  donor's  decease  (o),  and  must  be  on  condition 

Cd)  Stat  24  &  as  Vict  c«  121,  tan,  4  De  Qex  &  Smale,  517. 

B.  1.  (0  Witt  y.  Amu,  I  Best  & 

(0  Sect  2.  Smith,  109. 

(/)  Sect  3.  (m)  Veal  v.  Veal,  27  Bear.  808; 

(^)  Inst  tit.  7,  De  Donation!-  BanHn  t.  Weguelin,  27  Beav. 

bns,  cited  by  Lord  Longhbocoagh,  809. 

mTaUT.HUb&rt,2Y^,yxn.ll^\  (n)  Woody.  TuTner,2YeA,%&a^ 

Waiter  y.  Hodge,  2  Swanst  99.  481 ;  Brygon  y.  Bronmrigg,  9  Yes. 

(A)  See  wnte,  p.  84 1  MUler  y.  1 ;  Bunn  y.  Marhham,  7  Taunt 

Miller,  8  P.  Wms.  856.  224 ;  Rttddell  y.  Jhhree,  10  Siin. 

(i)  Ihiffield  y.  Mmes,  1  Sim.  &  244  ;    Farquharson  y.   Cave,  % 

Stn.  244.  CoU.  856 ;  PomU  y.  ffellicar,  26 

ik)  anellgrove  y.  Baily,  6  Atk.  Beay.  261. 

214;  and  see  Boutts  y.  MUe,  4  De  (<?)  Tate  y.  BUlbert,  2  Yes.  jnn* 

Gex,M.&a249|  Moorey.Dar-  111  i  4 Bio.  C.  C.  286. 

x2 
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that  the  gift  be  absolute  only  on  that  eyent  (p).  It  is 
no  objection^  however,  that  the  donation  is  clogged  with 
a  trust  to  be  performed  by  the  donee  {q).  A  donation 
mortis  caus&  is  reyocable  by  the  donor  during  his  life(r)y 
and  after  his  decease  it  is  subject  to  his  debts  {s\  and 
also  to  legacy  duty  {t). 


Appointment 
of  executor 
f onnerlj  esBOQ- 
dal. 


Execotor  en- 
titled to  all 
personal  pro- 
perty of  tes- 
tator. 


Execntor'a 
assent. 


The  mode  of  operation  of  a  will  of  personalty  is 
essentially  different  from  the  operation  of  a  will  of  lands 
in  this  respect,  that  in  strictness  the  appointment  of  an 
executor  was  formerly  essential  to  a  will  of  personalty  (u) ; 
and,  at  the  present  day,  the  usual  and  proper  method  is 
to  appoint  an  executor  as  to  the  personal  estate ;  whereas, 
under  a  devise  of  landed  property,  the  lands  pass  at 
once  to  the  devisee,  and  the  intervention  of  an  executor 
is  quite  unnecessary  and  inapplicable.  The  executor 
of  a  will  of  personal  estate  becomes  entitled,  from  the 
moment  of  the  death  of  the  testator,  to  all  his  personal 
property  (a;),  which  after  payment  of  the  debts  of  the  de- 
ceased he  is  bound  to  apply  according  to  the  directions 
of  the  will.  Thus  if  the  testator  should  specifically  be- 
queath any  part  of  his  personal  property,  the  property 
so  bequeathed  will  not  belong  absolutely  to  the  legatee 
until  the  executor  has  assented  to  the  bequest ;  and  this 
assent  must  not  be  given  until  the  executor  is  satisfied 
that  there  is  sufficient  to  pay  the  debts  of  the  deceased 
without  having  recourse  to  the  property  so  ^cifically 
given  (y). 


(p)  Edwards  v.  Jqm$,  1  My. 
&  Craig,  226  ;  Staniland  y.  WU- 
lott,  8  Mac.  &  Gord.  664. 

{q)  Blount  v.  Burrow,  4  Bro. 
C.  C.  72  }  HUls  y.  HiUt,  8  Mee. 
k  Wels.  401. 

(r)  7  Tannt  232. 

(0  1  P.  Wms.  406 ;  2  Ves.  sen. 
484. 

(t)  Stat.  86  Geo.  HI.  c.  52,  s. 


7  ;  8  &  9  Vict  c.  76,  s.  4. 

(»)  Wentworth's  Ezecntors,  8, 
4, 14th  ed. ;  2  Bla.  Com.  503. 

(»)  Co.  litt.  388  a ;  Com.  Dig. 
tit  BlenB(C)  ;  Williams  on  Exe- 
cutors, pt  2,  bk.  2. 

(y)  Toller's  Executors,  bk.  8, 
s.  2 ;  Williams  on  Executors,  pt 
8,  bk.  8,  ch.  4,  s.  8. 
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If  the  testator  should  appoint  as  his  sole  executor  an 
infant  under  the  age  of  twenty-one  years,  such  in&nt 
will  not  be  allowed  to  exercise  his  office  during  his 
minority ;  but  during  this  time  the  administration  of  the 
goods  of  the  deceased  will  be  granted  to  the  guardian 
of  the  infant,  or  to  such  other  person  as  the  Court  of 
Probate  may  think  fit  (z).     Such  person  is  called  an  Administrator 
administrator  durante  minore  {state  (a).     If  a  married  ^^^^^ 
woman  should  be  appointed  an  executrix,  she  cannot  Married  wo- 
accept  the    office  without  the  consent  of   her  hus-  ™*"  executrix. 
band  (&),  atid  having  accepted  it  with  his  consent,  she 
is  unable,  without  his  concurrence,  to  perform  any  act 
of  administration  which  may  be  to  his  prejudice ;  whilst 
he,  on  the  other  hand,  may  release  debts  due  to  the 
deceased,  or  make  assignment  of  the  deceased's  personal 
estate,  without  his  wife's  concurrence  (c) ;  %r  as  the 
general  rule  of  law  is  that  a  husband  and  wife  are  but 
one  person,  the  power,  and  with  it  the  responsibility, 
are  vested  in  the  husband.     Neverthless,  a  married 
woman,  being  an  executrix,  may  make  a  will  without 
the  consent  of  her  husband,  confined  to  the  personal 
estate  of  which  she  is  executrix  (e?);  and  the  executor 
of  her  will  so  made  wiU  be  the  executor  of  the  original 
testator.     For  it  is  a  general  rule,  that  if  any  executor  Executor  of 
should  die  before  having  completely  administered  the  ^^d  to^i^^ex- 
.  estate  of  his  testator,  the  executor  appointed  by  the  ecutoroftes- 
will  of  such  executor  will  be  entitled  to  complete  the 
distribution  of  the  estate  of  the  former  testator  (e). 

The  testator  however  may,  and  usually  does,  appoint  Any  one  of  the 
more  than  one  person  his  executors.  In  this  case  the  ^rfonnlct^of 
law  regards  all  the  co-executors  as  one  individual  per-  administra- 

{%)  Stat.  88  Geo.  IH.  c.  87,  b.  6.  5  Rep.  27  b. 

(a)  WiUiamB  on  Execntora,  pt.  (^  Williams  on  Executors,  pt. 

1,  bk.  5,  ch.  3,  B.  8.  1,  bk.  2,  ch.  1,  s.  2. 

(J)  Ibid.  j)t  1,  bk.  3,  ch.  1.  {e)  2  Bla.  Com.  606. 
(c)  Ibid.  pt.  8,  bk.  1,  ch.  4 ; 
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All  most  join 
in  bringing 
action. 

Appointment 
of  debtor  < 
cator. 


SnrviTorabip 
of  office  of 
executor. 

Bennnciation 
by  one  in  life- 
time of  others. 


New  enact- 
ment 


son ;  and  ooniequendy  anj  one  of  the  executors  of  fall 
age  may,  during  the  life  of  his  companions,  perform, 
without  their  concurrence,  all  the  ordinary  acts  of  admi- 
nistration, such  as  giving  receipts,  making  payments 
and  selling  and  assigning  the  property  (/).  But  all 
the  executors,  infimts  included,  must  join  in  bringing 
actions  respecting  the  estate  {ff).  If,  therefore,  the  tes- 
tator appoint  a  person  indebted  to  him  as  his  executor, 
or  one  of  his  executors,  this  appointment  will  operate 
at  law  as  a  release  of  the  debt  (h).  For  the  debt  is  a 
chose  in  action,  and  a  man  cannot  either  solely  or  con- 
jointly with  others  bring  an  action  against  himself.  In 
equity,  however,  an  executor  who  was  indebted  to  the 
testator  is  bound  to  account  for  his  debt  to  the  estate  of 
the  testator  (t).  On  the  decease  of  any  co-executor,  the 
office  survives  to  those  who  remain ;  and  until  recently 
if  one  of  them  should  have  renounced  the  executorship 
in  the  lifetime  of  his  companions,  he  might  at  any  time 
have  changed  his  mind  and  imdertaken  the  office.  But 
if,  having  survived  all  his  companions,  he  should  then 
have  renounced  (A),  or  if,  without  such  renunciation, 
administration  should  have  then  been  granted  to  another 
person  (/),  he  could  not  afterwards  have  interfered.  It 
is  however  now  provided  by  the  recent  Court  of  Probate 
Act,  1857,  that  where  any  person  after  the  commence- 
ment of  that  act,  (which  was  fixed  by  Order  in  Council 
for  the  11th  of  January,  1858,)  renounces  probate  of 
the  will  of  which  he  is  appointed  executor  or  one  of  the 


(/)  Shep.  Toach.  484. 

(g)  Williams  on  Executors,  pt. 
2,  bk.  1,  ch.  2.  An  ejectment  was 
an  exception,  as  anj  one  executor 
might  demise  the  entirety  of  the 
testator's  leasehold  land.  Doe  d. 
Staee  v.  Wheeler,  15  Mee.  &  Wels. 
623.  Bat  see  now  stat.  15  &  16 
Vict.  c.  76,  ss.  168  et  seq. 

(^)  Wentworth's  Executors,  73, 


14th  ed. ;  FreakUy  t.  F99b^  9  B. 
&  Cress.  130. 

(i)  Bac.  Ah.  tit  Executors  and 
Administrators  (A),  10 ;  ^mmont 
V.  GuUeridge,  18  Ves.  264. 

(A)  HeneUe'e  dose,  9  Bap.  S6  ; 
Oreuwick  y.  Woodhead,  4  Man.  & 
Gran.  811. 

(/)  Venables  v.  East  India 
Company,  2  Ex.  Bep.  633. 
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execntorgy  the  rights  of  such  person  in  respect  of  the 
executorship  shall  wholly  cease ;  and  the  representation 
to  the  testator  and  the  administration  of  his  effects  shall, 
without  any  further  renunciation,  go,  devolve  and  be 
committed  in  like  manner,  as  if  such  person  had  not 
been  appointed  executor  (m).  And  by  a  subsequent 
act  the  same  effect  is  produced  whenever  an  executor 
named  in  a  wiU  survives  the  testator,  but  dies  without 
having  taken  probate,  and  whenever  an  executor  named 
in  a  will  is  cited  to  take  probate  and  does  not  appear  to 
such  citation  (n).  When  two  or  more  executors  prove, 
the  executor  of  the  will  of  the  survivor  of  them  will,  | 
after  the  decease  of  all  of  them,  be  entitled  to  act  as  j 
executor  of  their  testator.  I 

If  any  person  not  duly  authorized  should  intermeddle  Execntor  ds 
with  the  goods  of  the  testator,  or  do  any  other  act  re*  '^  *^^" 
lating  to  the  office  of  executor,  he  thereby  becomes  an 
executor  of  his  own  wrong,  or,  as  it  is  called  in  law 
French,  an  executor  de  son  tort  Such  an  executor  is 
liable  to  the  same  demands  from  the  creditors  of  the  de* 
ceased  as  if  he  had  been  regularly  appointed ;  but  like  a 
regular  executor  he  is  not  liable  beyond  the  amount  of 
the  assets  of  the  testator  which  have  come  to  his  hands. 
The  chief  difference  between  such  an  executor  and  one 
who  has  been  duly  appointed  is  this,  that  an  executor 
de  son  tort  is  not  allowed  to  derive  any  benefit  from  his 
own  wrongful  intermeddling ;  whereas  a  regularly  ap- 
pointed executor,  if  a  creditor  of  the  deceased,  may  law- 
fully retain  his  own  debt  out  of  the  assets  in  preference 
to  all  other  debts  of  the  same  degree  (o). 

The  most  striking  difference  between  a  will  of  per- 

(m)  Stat  aO  &  21  Vict.  c.  77»  (0)  Williams  oq  Execators,  pt. 

8.  79.  1,  bk.  8,  cb.  5  ;  pt.  8,  bk.  2,  ch.  2, 

(n)  Conrt  of  Probate  Act,  1858,  s.  6. 
21  &  22  Vict.  c.  95,  s.  16. 
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A  will  of  per- 
sonalty rnnst 
be  proved. 


Court  of  Pro- 
bate. 


The  probate 
the  only  pro- 
per  eyidenoe. 

Acta  of  exe- 
cutor before 
probate. 


Bonal  estate  and  a  will  of  lands  yet  remains  to  be  noticed* 
A  will  of  lands  has  always  operated  and  still  operates  as 
a  mode  of  conyeyance  requiring  no  extrinsic  sanction  to 
render  it  ayailable  as  a  document  of  title.  But  a  will  of 
personal  estate  has  always  required  to  be  proved.  This 
probate  of  the  will  was  until  recently  required  to  be 
made  in  some  ecclesiastical  court  But  by  the  Court  of 
Probate  Act,  1857  {p),  the  jurisdiction  of  all  the  eccle- 
siastical courts  over  wills  was  entirely  abolished,  and  a 
court  was  established  called  the  Court  of  Probate,  with 
a  principal  registry  in  London  and  district  registries 
throughout  the  kingdom,  in  which  all  wills  of  personal 
estate  are  now  required  to  be  prored.  In  this  court 
the  will  itself  is  deposited,  and  a  copy  of  the  will,  which 
is  given  by  the  court  to  the  executor  on  proving,  de- 
nominated the  probate  copy,  is  the  qnly  proper  evidence 
of  the  right  of  the  executor  to  intermeddle  with  the 
personal  estate  of  his  testator  (9).  Before  probate,  how- 
ever, the  executor  may  perform  all  the  ordinary  acts  of 
administration,  such  as  receiving  and  giving  receipts  for 
debts  due  to  the  testator,  paying  the  debts  owing  by  the 
testator,  and  selling  and  assigning  any  part  of  the  per- 
sonal estate.  But  when  evidence  is  required  of  his 
right  to  intermeddle,  the  probate  is  the  only  valid  proof; 
without  it,  therefore,  no  action  or  suit  can  be  main- 
tained, although  proceedings  may  be  commenced  before, 
and  carried  up  to  the  point  where  the  evidence  is  re- 
quired (r). 


Ecclesiastical 
jurisdiction 
over  willa. 


The  jurisdiction  of  the  ecclesiastical  courts  over  wills 
of  personal  estate  is  of  a  very  ancient  origin.  The  pro- 
bate of  wills  of  personalty,  as  a  means  of  their  authen- 
tication, appears  to  have  been  in  use  from  the  very 


ip)  Stat.  20  &  21  Vict.  c.  77, 
amended  hj  stat.  21  &  22  Vict,  c 
95. 

iq)  Rex  y.  Netherteal,  4  T.  R. 


260 ;  Wms.  Ex.  pt.  1,  bk.  4,  ch.  1. 
(r)  Williams  on  Executors,  pt 
1,  bk.  4,  ch.  1,  8.  2 ;   StuaH  y. 
ButTihweg,  1  Drury,  265,  274. 
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earliest  times.  The  first  persons  by  whom  probate  was 
granted  was  said  to  be  the  lords  of  manors ;  and  some 
vestiges  of  this  ancient  right  long  remained  in  the  case 
of  one  or  two  manors^  the  lords  of  which  retained  such 
a  jurisdiction  {s)  until  abolished  by  the  Court  of  Probate 
Act,  1857  (^).  But  so  early  as  the  time  of  Glanvillei 
who  wrote  in  the  reign  of  Henry  II.,  the  ecclesiastical 
courts  had  acquired  an  exclusive  right  to  determine  on 
the  validity  of  a  will  or  the  bequest  of  a  legacy  (ii). 
And  from  this  period  the  right  of  the  church  to  inter- 
fere in  testamentary  matters  became  gradually  settled, 
though  not  without  much  opposition  on  the  part  of  the 
temporal  lords. 

A  will  was  required  to  be  proved  in  the  court  of  the  In  wliat  conrt 
bishop  or  ordinary  in  whose  diocese  the  testator  dwelt,  SaTe\eai^ 
and  within  whose  jurisdiction  the  personal  effects  of  the  t*ken  out 
testator  consequently  lay.  But  if  there  were  effects  to  the  Bona  notabilia, 
value  of  5/.,  called  bona  notabilia,  in  two  distinct  dio- 
ceses or  jurisdictions  within  the  same  province,  either  of 
Canterbury  or  York,  the  will  was  required  to  be  proved 
in  the  Prerogative   Coiui;'  of  the  archbishop  of  that 
province  {x).     If  there  were  personal  effects  within  two 
provinces,  the  will  must  have  been  proved  in  each  pro- 
vince, either  in  the  Prerogative  Court,  or  in  some  court 
of  inferior  jurisdiction ;  observing,  as  to  each  province, 
the  same  rule  as  would  have  applied  had  the  testator 
had  no  property  elsewhere  (y).  If  probate  were  granted  FroUto  roicL 
by  a  bishop,  or  other  inferior  judge,  in  a  case  where  the 
deceased  had  goods  to  the  value  of  5/.  in  any  other 
diocese  in  the  same  province,  such  probate  was  abso* 
lutely  void ;  but  probate  granted  by  an  archbishop,  in  a 

(<)  Wentworih'B  Ex.  14th  ed.  1,  bk.  4,  ch.  2.    For  an  acconntof 

99, 100  ;  Toller's  Execntora,  50.  the  rise  of  the  archbishop's  jiiri»- 

(t)  Stat  20  &  21  Tict  c.  77,  s.  8.  diction,  see  Gent.  Mag.  new  series, 

(tt)  Olanville,  lib.  7,  cc.  6,  7 ;  1  Tol.  12,  p.  682. 
ReeTes's  Hist  Eng.  Law,  72.  (y)  Second  Report  of  Real  Pro- 

(a*)  Williams  on  Executors,  pt.  perty  Commissioners,  67. 
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caae  where  the  deceased  had  not  bona  notalrilia  in  diven 
Voidable.         dioceses,  wftB  voidable  only,  and  not  absolutely  void  (z). 
But  the  Court  of  Probate  Act^  1857^  now  renders  valid 
Now  valid.       |ji  grants  of  probates  which  were  void  or  voidable  by 
reason  only  that  the  courts  from  which  they  were 
obtained  had  not  jurisdiction  to  make  such  grants,  ex- 
cept where  the  same  had  been  already  litigated  (a). 
Probate  in        ^nd  any  will  may  now  be  proved  in  the  principal  re- 
1^^^^  gistry  of  the  Court  of  Probate  without  regard  to  the 

abode  of  the  testator  (6).     But  if  the  testator  had»  at 
the  time  of  his  death,  a  fixed  place  of  abode  within  any 
district,  his  will  may  be  proved  in  the  registry  of  that 
In  district        district  (c) ;  and  the  grant  so  made  will  be  effectual  even 
registry.  ^  ^^^  testator  should  not  have  had  any  fixed  place  of 

abode  within  that  district  (d). 

Evidence  »-  The  evidence  required  for  the  proof  of  a  will  varies 
qu^  on  pro-  ^^^^^^^^g  ^  ^^  f^^^j^  ^f  ^^  attestation,  and  also  ac- 
cording to  the  circumstance  of  the  validity  of  the  will 
being  or  not  being  disputed.  The  usual  and  proper 
form  of  attestation  to  a  will  expresses  that  the  formali- 
ties required  by  the  Wills  Act  (e)  have  been  complied 
with ;  thus,  *^  Signed  and  declared  by  the  above-named 
A.  B.,  the  testator,  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us,  both  present  at  the  same 
time,  who,  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other,  have  hereunto  subscribed  our 
names  as  witnesses.  **  When  the  attestation  is  in  this 
form,  and  the  validity  of  the  will  is  not  disputed,  it  is 
proved  by  the  simple  oath  of  the  executor,  that  he  be- 
lieves the  will  to  be  the  true  last  will  and  testament  of 
the  deceased.    But  as  such  a  form  of  the  attestation 

(»)Wentworth'8Bxecntors,110,         (i)  Stat  20  &  21  Vict,  a  77, 

14th  ed. ;  I/y9ont  v.  Barrow,  2  s.  59. 
Bing.  N.  C,  486.  ic)  Sect  46. 

{a)  Stat.  20  &  21  Vict  c.  77,  (di)  Sect  47. 

8.  86;  Jn  th^  goods  of  Ttwitnr,  2  (<?)  Stat  7  Will.  IV.  &  1  Vict 

Sw.  &  Trist  123  J  9  W.  li.  420.  c.  26,  8.  9,  ante,  p.  303. 
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elause  ia  not  eBsential  to  the  yaliditj  of  the  will  (/), 
wills  are  sometiines  informally  made  without  any  clauae 
of  attestation^  or  with  a  clause  which  does  not  express 
that  the  required  formalities  have  been  complied  with* 
When  this  occurs,  an  affidavit,  in  addition  to  the  exe- 
cutor's oath,  is  required  from  one  of  the  subscribing 
witnesses,  that  the  will  was  executed  in  compliance  with 
the  statute  (g).  Probate  in  either  of  the  above  modes  'Probate  in 
is  termed  probate  in  common  form.  But  if  the  validity 
of  the  will  should  be  disputed,  or  any  dispute  should  be 
anticipated  by  the  executor,  the  will  is  proved  in  solemn  in  solemn  fonn. 
form  per  testes.  In  this  case  both  the  witnesses  are 
sworn  and  examined,  and  such  other  evidence  taken  as 
ihe  circumstances  require,  in  the  presence  of  the  widow 
and  next  of  kin  of  the  testator,  and  all  others  pre-* 
tending  to  have  any  interest,  who  are  cited  to  be  present 
to  see  the  proceedings.  When  a  will  has  once  been 
proved  in  this  form  jt  is  finally  established,  and  the  exe- 
cutor cannot  be  compelled  to  prove  it  any  more ;  but 
when  a  will  has  been  proved  merely  in  common  form, 
the  executor  may,  at  any  time  within  thirty  years,  be 
compelled  by  any  party  interested  to  prove  it  per  testes 
in  solemn  form  (A).  The  contentious  jurisdiction  with 
respect  to  the  grant  and  revocation  of  probates  of  wills 
has  been  transferred  to  the  county  courts  in  cases  where  County  conrts. 
the  personalty  is  under  the  vidue  of  200/.,  and  the 
deceased  was  not  at  the  time  of  his  death  beneficially 
entitled  to  any  real  estate  of  the  value  of  300^  (i). 

Probates  of  wills  are  required  by  act  of  parliament  Stamp  dntics 
to  be  stamped  with  an  ad  valorem  duty  according  to 

(/)  Stat,  7  WilL  IV.  *  1  Vict  Awbbiahop  of  Cantwbwy ;  Stat, 

c.  26,  8.  9.  20  &  21  Vict.  c.  77,  8.  29. 

(^)  WmiamB  on  Execntors,  pt.  (A)  Williams  on  Executors,  pt. 

1,  bk.  4,  ch.  8,  8.  8.    The  practice  1,  bk.  4,  ch.  S,  a.  4. 

of  the  Court  of  Probate  is  gene-  (t)  Stat.  21  &  22  Vict.  c.  95,  a. 

rally  the  same  as  the  old  practice  10. 
of  the  Prerogative  Court  of  the 
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the  value  of  the  personal  estate  of  the  testator  (j)  when- 
ever it  exceeds  100^  (A).  The  effects  of  the  testator 
within  the  jurisdiction  of  the  spiritual  judge  granting 
probate  were  formerly  alone  valued  for  this  purpose  (/)• 
But  it  is  now  provided  that  probate  shall  be  granted 
in  respect  of  the  whole  of  the  personal  and  moveable 
estate  and  effects  of  the  deceased  in  the  United  King- 
dom (m).  And  provisions  have  been  made  for  extend- 
ing to  England;  Scotland  and  Ireland  respectively  pro- 
bates granted  by  the  courts  of  probate  which  have  now 
been  established  in  England  and  Ireland,  and  confirma- 
tions>  as  they  are  caUed,  of  executors  in  Scotland  (n;. 
Indum  goyem-  A  recent  act  of  parliament  provides  that  all  Indian 
ment  notes.  government  promissory  notes  and  certificates  issued  or 
stock  created  in  lieu  thereof,  being  assets  of  a  deceased 
person,  the  interest  whereon  shall  be  payable  in  London 
by  drafts  payable  in  India,  and  which  at  the  decease  of 
the  owner  thereof  shaU  have  been  registered  in  the 
books  of  the  secretary  of  state  in  council  in  London,  or 
in  the  books  of  the  governor  and  company  of  the  Bank 
of  England,  or  shall  have  been  enfaced  in  India  for  the 
purpose  of  being  so  registered  before  the  decease  of  the 
owner  thereof,  and  all  Indian  government  promissory 
notes  issued  with  coupons  attached,  which,  under  such 
regulations  and  conditions  as  may  be  determined  fix»m 
time  to  time  by  the  secretary  of  state  in  council,  shall 
be  so  registered,  and  all  certificates  issued  or  stock 
created  in  lieu  thereof,  shall  be  deemed  and  taken  to  be 
personal  estate  and  bona  notabilia  of  such  deceased 
person  in  England ;  and  probate  or  letters  of  adminis- 

( j)  Stats.  55  Geo.  m.  c.  184  ;  (m)  Stat.  21  &  22  Vict.  c.  56, 

5  &  6  Vict  c  79,  8.  28  ;  22  &  28  8.  15.    As  to  ships  at  sea,  seestat 

Vict.  c.  86,  8.  1.  27  &  28  Vict,  c  66,  s,  4. 

(*)  Stat.  27  &  28  Vict.  c.  66,  («)  Stat  20  &  21  Vict.  c.  79, 

B.  5.  88.  94,  95  ;  21  &  22  Vict.  c.  56, 

(Z)  Attorney"  General  y.  ffope,  ss.  12,  18, 14;  21  &  22  Vict.  c.  95, 

2  a.  &  Fin.  84;  Attorney-  General  s.  29. 
T.  Bouwem,  4  Mee.  &  Wels.  171. 
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tration  in  England,  or  confirmation  granted  in  Scotland 
and  sealed  with  the  seal  of  the  principal  court  of  pro- 
bate in  England^  shall  be  sufficient  to  constitute  the 
persons  therein  named  the  legal  personal  representatives 
of  the  deceased  with  respect  to  such  notes  and  money 
as  aforesaid  (o).     Probates  of  wills  operating  merely  in  Powers  of  op- 
exercise  of  powers  of  appointment  over  property  of  P^"**"*®^^ 
which  the  deceased  had  no  ownership^  were  formerly 
held  to  be  exempt  &om  probate  duty  in  respect  of  the 
value  of  the  property  appointed  (p).     But  it  is  now  New  enact- 
provided,  that  probate  duty  shaU  be  paid  in  respect  of  ^*di^°iiow 
all  the  personal  or  moveable  estate  and  effects  which  ?»jMe, 
any  person  dying  after  the  3rd  of  Aprils  1860^  shall 
have  disposed  of  by  will  under  any  authority  enabling 
such  person  to  dispose  of  the  same  as  he  or  she  shall 
think  fit  (q).     The  distribution  of  the  effects  of  officers  Offloen  and 
and  soldiers  dying  on  service  is  now  provided  for  by  J^  ^^cT^^^ 
the  Regimental  Debts  Act^  1863  (r).    Exemptions  firom  Seamen,  &c. 
probate  duty  have  been  made  by  parliament  in  favour 
of  the  effects  of  common  seamen,  marines  and  soldiers, 
who  may  be  slain  or  die  in  the  queen's  service  (s),  and 
in  &vour  of  depositors  in  savings  banks  whose  whole 
estate  and  effects  shall  not  exceed  fifty  pounds  ster- 
ling (0*     And  pay,  wages,  prize  money  or  pensions 
due  to  deceased  naval  officers,  marines,  seamen  and 
others  employed  in  the  navy,  whose  whole  assets  shall 
not  exceed  thirty-two  pounds,  are  allowed  to  be  paid 
out  without  probate  of  their  wills  («).     Probates  of  the  Seamen's  wills, 
wills  of  petty  officers  and  seamen  in  the  royal  navy  and 

io)  Stat  23  Vict.  c.  6,  s.  1.    As  (r)  Stat.  26  &  27  Vict.  c.  67 ; 

to  bonds  and  specialties,  see  stat.  and  see  the  Armj  Prize  (shares  of 

25  Vict.  c.  22,  s.  89.  deceased)  Act,  1864,  stat  27  &  28 

ip)  PlaU  V.  Ronth,  6  Mee.  &  Vict  c.  86. 

Wels.  756 :  8  Beav.  257;  affirmed  («)  Stat.  55  Geo.  HI.  c.  184. 

in  the  House  of  Lords ;  Drake  v.  \t)  Stat  9  Geo.  IV.  c.  92,  sa. 

AUomey-Qeneraly  10  a.  &  Fin.  40—42. 

257.  (tt)  Stat  4  &  6  WilL  IV.  c.  26, 

(ji)  Stat.  28  Tict  c.  15,  s.  4.  s.  8. 
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of  marines  and  nonMX)mmi88ioned  officers  of  marines 
are  placed  by  act  of  parliament  under  the  care  of  an 
officer  called  the  inspector  of  seamen's  wills,  and  are 
subject  to  special  regulations  made  to  prevent  firauda 
on  persons  proTerbially  careless  and  liable  to  imposi- 
tion (x)«  And  with  respect  to  merchant  seamen,  the 
Merchant  Shipping  Act,  1854,  now  provides  that  if 
the  monej  and  effects  of  anj  such  seaman  do  not 
exceed  in  value  the  sum  of  50/.,  probate  may  be  dis- 
pensed with  at  the  discretion  of  the  Board  of  Trade  (y)* 
The  probate  duty  is  in  the  first  place  paid  on  the  whole 
value  of  the  personal  estate  of  the  testator  without 
allowing  for  his  debts ;  and  after  the  debts  are  paid,  a 
return  of  part  of  the  probate  duty  is  made  according  to 
the  value  to  which  the  estate  may  be  reduced  by  the 
payment  of  the  debts.  But  as  some  persons  attempted 
to  evade  probate  fiuty  by  means  of  voluntary  bonds  to 
take  effect  at  their  decease,  in  lieu  of  legacies,  it  is  now 
provided  that  no  return  of  probate  duty  shall  be  made 
in  respect  of  any  voluntary  debt  due  from  any  person 
dying  after  the  28th  of  June,  1861,  which  shall  be 
expressed  to  be  payable  on  the  death  of  such  person,  or 
payable  under  any  instrument  which  shall  not  have 
been  bon&  fide  delivered  to  the  donee  thereof  three 
months  before  the  death  of  such  person  {z). 


Payment  of 
debta. 


Powers  of  ex- 
ecutors. 


When  the  will  has  been  proved,  it  is  the  duty  of  the 
executor  to  pay  the  testator's  debts  out  of  the  personal 
estate,  to  which  such  executor  becomes  entitled  by 
virtue  of  his  office.  For  this  purpose  the  executor  has 
reposed  in  him  by  the  law  the  fullest  powers  of  disposi- 
tion over  the  personal  estate  of  the  deceased,  whatever 


(«)  Stat  11  Geo.  IV.  &  1  Will. 
IV.  c.  20,  88.  55—^8,  amended  by 
Stat  2  &  8  Will.  IV.  c.  40,  88.  18, 
13 ;  4  &  5  Will  rV.  c.  26,  s.  S  ; 
Williams  on  Executors,  pt.  1,  bk. 


4,  eh.  4  ;  bk.  5,  eh.  2,  s.  4. 

(y)  Stat  17  &  18  Vict  a  104, 
B.199. 

(2)  Stat  24  &  25  Vict  c.  92, 
s.  8. 
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m&j  b^  th^  manner  in  which  it  has  been  bequeathed 
by  the  will  (a).     And  in  the  event  of  a  sale  of  any  such  PnPchMerfrom 
property  by  the  executor,  the  purchaser  is  not  bound  to  bonnd  to  in- 
inquire  whether  there  are  any  debts  remaining  unpaid ;  3^5®^**^" 
for,  in  the  absence  of  evidence  to  the  contrary,  the 
executor  is  presumed  to  be  acting  in  the  proper  dis- 
charge of  his  office  (ft).     Nor  is  the  purchaser  at  all  Nor  to  see  to 
concerned  with  the  application  which  the  executor  may  of  Ws^wchMe 
make  of  the  purchase  money ;  but  the  executor's  receipt  money, 
will  be  a  sufficient  discharge,  and  he  alone  will  be  re- 
sponsible to  the  creditors  and  legatees  for  its  due  appli- 
cation (c).     The  order  in  which  debts  ought  to  be  paid 
out  of  the  personal  estate  of  a  deceased  debtor  has  been  ^ 
already  noticed  in  the  chapter  on  debts  (eQ ;  and  it  has 
also  been  stated  that  the  executor,  if  a  creditor,  is 
entitled  to  retain  his  own  debt  in  preference  to  all 
others  of  the  same  degree  (e). 

When  the  will  has  been  executed  after  the  28th  of  Power  to 
August,  1860,  or  has  been  confirmed  or  revived  by  a  ^m^imd 
codicil  executed  after  that  date,  the  executors  are  em-  ^^^^9  ^^ 
powered  to  pay  any  debts  or  claims  upon  any  evidence 
that  they  may  think  sufficient,  and  to  accept  any  com- 
position, or  any  security,  real  or  personal,  for  any  debts 
due  to  the  deceased,  and  to  allow  any  time  for  payment 
of  any  such  debts  as  they  shall  think  fit,  and  also  to 
compromise,  compound  or  submit  to  arbitration  all 
debts,  accounts,  claims  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  pur- 
poses aforesaid  to  enter  into,  give  and  execute  such 
agreements,  instruments  of  composition,  releases  and 
other  things  as  they  shall  think  expedient,  without  being 

(«)  Bwer  T.  Corbet,  2  P.  Wms.  (<>)  WTiale  v.  Booth,  4  T.  Rep. 

148  ;  Ruisell  v.  Plaice,  18  Beav.  625,  n. ;  M*Leod  ▼.  Drwnmond^ 

2L  17  Ves.  154. 

(J)  Nugent  y.  Oifford,  1  Atk.  {d)  Ante,  pp.  101, 108, 107. 

468  ;  EUifit  V.  Merrvmem^  2  Atk.  («)  AnU,  p.  811. 
42. 
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Acoonnts  may 
be  taken  bj 
the  Court  of 
Chanoeiy. 


responsible  for  any  loss  to  be  occasioned  thereby  (/). 
And  the  executors  are  now  empowered  immediately^  or 
or  at  any  time  after  probate^  to  apply  to  the  Court  of 
Chancery  for  an  order  to  be  made  upon  motion  or  peti- 
tion of  course,  or  by  the  judge  at  chambers,  referring 
it  to  the  chief  clerk  of  the  judge  to  take  an  account  of 
the  debts  and  liabilities  affecting  the  personal  estate  of 
the  deceased  and  to  report  thereon  ;  and  after  any  such 
order  shall  have  been  made,  proceedings  at  law  by  the 
creditors  against  the  executors  may  be  restrained  or 
suspended  by  the  court  until  the  account  directed  by 
such  order  shall  hare  been  taken  (y). 


Legacies. 

Executor's 
year. 


Liability  of 
executor. 


When  the  debts  have  been  paid,  the  legacies  left  by 
the  testator  are  then  to  be  discharged.  In  order  to  giye 
the  executor  sufficient  time  to  inform  himself  of  the 
state  of  the  assets  and  to  pay  the  debts  of  the  deceased, 
he  is  allowed  a  twelvemonth  fix»m  the  date  of  the  death 
of  the  testator  before  he  is  bound  to  pay  any  legacies  (A). 
From  this  time  all  such  general  legacies  as  remain 
unpaid  carry  interest,  at  the  rate  of  four  per  cent,  per 
annum  (i).  Notwithstanding  the  lapse  of  a  year  fit>m 
the  testator's  death,  the  executor,  however,  is  still  liable 
to  any  creditor  of  the  deceased  to  the  amount  of  the 
assets  which  have  come  to  the  executor's  hands  (A);  and 
if  he  should  have  paid  any  legacies  in  ignorance  of  the 
claims  of  the  creditor,  his  only  remedy  is  to  apply  to 
the  legatees  to  reftmd  their  legacies,  which  they  will  be 
bound  to  do,  in  order  to  satisfy  the  debt  (/).  From  this 
liability  to  creditors,  an  executor  could  not  imtil  recently 
have  been  discharged,  unless  he  threw  the   property 


(/)  Stat.  28  &  24  Vict  c.  146, 
8.80. 

(^)  Stats.  18  &  14  Vict  c.  85, 
B.  19  ;  28  &  24  Vict.  c.  38,  s.  14. 

(A)  Ward  v.  Penoyre,  18  Ves. 
888  ;  Benson  y.  Maude,  6  Madd. 
15. 


(i)  Ward  v.  Penoyre,  ubi  sop. 

(A)  Norman  t.  BaJdry,  6  Sim. 
621 ;  KnatehhuU  y.  Fearnkead^Z 
My.  &  Cr.  122  ;  HUl  y.  Gomme,  1 
Beay.  540. 

(0  March  V.  Ruuell,  8  My.  & 
Cr.31. 
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into  chancery^  in  which  case  the  court  undertakes  the 
administration,  and  the  executor  is  consequently  exone- 
rated from  all  risk  (m).     But  a  recent  act  exonerates  New  enact- 
executors  from  all  liability  to  the  rents  and  coyenants  ^on  to  ez.- 
of  any  leasehold  or  other  property  liable  to  rents  or  ecutora. 
covenants  after  an  assignment  made  by  him  to  a  pur- 
chaser^ provided  he  shall  have  set  apart  a  sufficient 
fund  to  answer  any  future  claim  in  respect  of  any  fixed 
and  ascertained  sum  agreed  by  the  lessee  or  grantee  to 
be  laid  out  on  the  property  (n).     And  it  is  fiirther  pro- 
vided, that  where  an  executor  shall  have  given  the  like 
notices  as  would  have  been  given  by  the  Court  of 
Chancery  in  an  administration  suit,  for  creditors  and 
others  to  send  in  their  claims  against  the  estate  of  the 
testator,  the  executor  may  distribute  the  assets  amongst 
the  parties  entitled,  without  liability  to  any  person  of 
whose  claim  he  shall  not  have  had  notice  at  the  time  of 
distribution  (o).     The  executor  is  of  course  not  answer-  Not  liable  be- 
able  to  the  testator  s  creditors  beyond  the  amount  of  of  aaaeta. 
assets  which  have  come  to  his  hands  {p),  unless  he 
should  for  sufficient  consideration  give  a  written  promise 
to  pay  personally  (9),  or  should  do  any  act  amounting 
to  an  admission  that  he  has  assets  of  the  testator  suffi- 
cient for  the  payment  of  the  debts  (r). 

On  the  payment  or  delivery  of  any  legacy  of  the  Legacy  dutj. 
amount  or  value  of  20/.  or  upwards,  whether  payable  out 
of  the  estate  of  the  testator,  real  or  personal,  or  out  of 
any  real  or  personal  estate  over  which  he  had  a  power 

(m)  3  Myl.  &  Cr.  126.  8.  29. 

(n)  Stat.  22  &  23  Vict.  c.  35,  {p)  Bac.  Abr.  tit.  £xecat»n, 

88.  27,  28.    This  act  extends  to  (P),  1. 

leases    made   before   it   passed  ;  (^)  Stat.  29  Car.  n.  c  3,  s.  4 ; 

/Smith  y.  Smith,  1  Diew.  &  Smale,  ante,  p.  76  ;  1  Wms.  Saond.  210, 

684 ;  Re  Cheen,  2  De  Qex,  F.  &  n.  (1)  ;  211,  n.  (2). 

J.  121.  (r)  Hartley  y.  Chaloner,  2  Ves. 

(0)  Stat  22  &  23  Vict.  c.  35,  sen.  83. 

W.P.P.  Y 


322 


OF  PEB80NAL  ESTATE  GENERALLT. 


CxtBptlOD* 


Amount  of 
duly. 


Leasehold 
property. 


of  appointment  (s),  ft  leceipt  muat  be  given  by  the 
legatee^  which  is  chargeaUe  widi  a  duty,  called  the 
legacy  duty,  on  the  amount  or  value  of  the  legacy  (t). 
But  no  Bum  of  mcmey,  which  by  any  marriage  settle- 
ment is  subjected  to  any  limited  power  of  appointment 
to  or  for  the  benefit  of  any  person  or  persons  therein 
specially  named  or  described  as  the  object  or  objecsts  oi 
such  power,  or  to  or  for  the  benefit  of  the  issue  of  any 
such  person  or  persons,  is  liable  to  legacy  duty  under 
the  will  in  which  su<^  sum  is  aj^inted  or  apportioned 
in  exercise  of  such  limited  power  («).  The  amount  of 
l^acy  duty  varies  according  to  the  degree  of  rdation- 
ship  which  the  legatee  b<»e  to  the  deceased.  Where 
the  legacy  is  to  a  child  or  lineal  descendant,  or  to  the 
fiither  or  mother  or  any  lineal  ancestor  of  the  deceased, 
the  duty  is  one  per  c^it  If  to  a  broths  or  sister,  or 
any  descendant  of  a  broths  or  sister,  the  duty  is  three 
per  cent.  If  to  a  brother  or  sister  of  the  fiither  or 
mother  of  the  deceased,  or  any  desoendant  of  such 
brother  or  sister,  five  per  cent.  If  to  a  l»rother  or  sister 
of  a  grandfather  or  grandmother  of  the  deceased,  or  any 
descendant  of  such  brother  or  sister,  six  -per  cent  And 
if  the  l^^y  be  to  any  person  in  any  other  degree  of 
collateral  consanguinity  to  the  deceased^  or  to  any 
stranger  in  blood,  the  duty  is  ten  per  cent.  (x).  But 
the  husband  or  wife  of  the  deceased  are  exempt  firom 
all  legacy  duty,  and  so  also  are  the  royal  &mily.  By 
the  Succession  Duty  Act,  1853,  leasehold  property^ 
although  personal  estate^  is  exempted  from  legacy  duty^ 
and  is  charged  in  lieu  thereof  with  a  succession  duty, 
calculated  upon  the  same  principles  as  the  duty  on  real 
property  (y). 


(0  8tat.  8  &  9  Vict.  c.  76,  a.  4; 
Attomeif^  General  r.  Man^qme  of 
Hertford,  8  Ex.  Rep.  670. 

it)  Stat  86  Qeo.  HI.  c.  82,  s. 
27. 

(tt)  Stat.  8  &  9  Vict  c.  76,  s.  4. 


(«)  Stat  55  Oeo.  m.  c.  184. 

(y)  Stat.  16  &  17  Vict  c  M, 
H.  1,  19,  21.  See  Principlei  of 
the  Law  of  Real  Property,  240, 
4th  ed. ;  249,  5di  ed. ;  259,  eth 
ed. ;  265,  7th  ed. 
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If  ^  ilegaQj  be  given  to  pm  io&nt,  ,oy  to  a  persop  ab-  Legacy  to  in- 
Bent  l^ejQnd  the  96as«  tlie  only  way  in  wlw<?h  the  executor  beyond  smSl" 
eiMi  obtain  a  propor  discharge  for  such  legacy  is  by  pay- 
ment of  it^  after  dedijictiiig  the  legacy  duty,  into  the 
Bank  c£  England,  with  the  privity  of  the  accountont- 
generiJ  of  ^\^  Ckmrt  of  Chsficefry,  to  be  placed  to  the 
aoeoimt  of  ^  person  for  whose  benefit  the  same  shall 
be  fio  paid.      The  money  is  then  laid  out  by  the 
ac^)Ountonl>-gepe^  Ux  ti^  puxphase  of  oofiBoU,  which, 
wiih  jtihe  divi<}ends  ^hereoa;  ^lu:^  afterward^  trapsferjred 
a«4  paid  to  the  person  entitled,  or  4;»therwi8e  applied  for 
h^  benefit,  o«  i^plic^ion  to  the  Court  of  Chancery  by 
petition  pr  motion  in  a  ^irnxw^vj  wAy{z).     The  legacy  Legacy  daty 
Mikity  on  annuities  for  lires  is  fixed  by  tables  given  in  ^^'^ "™ 
the  &4eo^on  Duty  A^,  and  is  payaUe  by  four  equal 
'p$iytx^mtQ9  jko  )^  made  successively  on  coiiiapleting  each 
of  <;he  fiw^  four  years'  paym^ts  of  the  anauity  (a), 

A  Icgl^y  f9^j  be  .either  specific,  demonstrative,  or  Specific  legacy, 
genen^l.     4^  specific  legacy  is  a  bequest  of  a  spepific 
part  of  the  itestator's  personal  .estate.     Thus  a  bequest 
of  '^  the  service  of  plate,  which  was  presented  to  me  on 
such  an  occasion,"  is  fi^pecific,  and  jbo  also  is  a  bequest 
of  '^  lOOZ.  <Kmsols,  tUQw  standing  in  my  name  at  the 
Bank  of  England  "(A)^  or  of  ^*  lOOZ.  consols,  part  of  my 
stock  "(^)-     A  specific  kjgacy  must  be  psid  or  retained  Entitled  to 
by  the  e  wcutor  hn  preference  to  those  which  are  general,  ^    ^^en^e- 
and  must  not  be  sold  for  the  payment  pf  debts  until  the 
general  assets  pf  th^  testator  are  exhausted  {d).    It;  is,  Ademption. 

(;)  Stat.  86  Geo.  IIL  c.  52,  s.  750^ ;  Sdye$  t.  ffayes,  1  Keen, 

82 ;  JEa?  parte  Bennett,  V.  C.  K.  ^  ;  Shvttlenarth  v.  ^etwes,  4 

3.,.15Jnr.218.  M.  &  Or.  85. 

(a)  Stat  16  &  17  Vict,  c ,^1, a  id)  Branm Y.Allen,  1  Vern.  81 ; 

81 ;  86  Geo.  m.  c.  52, «.  8.  Mi»ton  v.  Pinke,  1  P.  Wms.  .589; 

(d)  JKoper  on  Legacitf,  c.  8 ;  JSleeoh  v.  Tkonngton,  2  Yes.  sen. 

Gordon  v.  l>uf,  28  Beav.  519.  660. 

(c)  Xirbif  y.  Patter,  4   Ves. 

y2 
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however^  liable  to  ademption  by  the  act  of  the  testator  in 
his  lifetime.  Thus^  in  the  instances  given  above^  if  the 
testator  should  part  with  the  plate,  or  sell  the  stock  in 
his  lifetime,  the  legacy  will  be  adeemed,  and  the 
DemonstratiTe  legatee  will  lose  all  benefit  («).  A  demonstrative  legacy 
^^^'  is  a  gifk  by  will  of  a  certain  sum  directed  to  be  paid  out 

of  a  specific  fiind.  Thus,  *^  I  bequeath  to  A.  B.  the 
sum  of  50/.  sterling,  to  be  paid  out  of  the  sum  of  lOOL 
consols  now  standing  in  my  name  at  the  Bank  of  Eng- 
land," is  a  demonstrative  legacy.  Such  a  legacy  is  not 
liable  to  ademption  by  the  act  of  the  testator  in  his  life- 
time; for  it  is  considered  to  be  the  testator's  in- 
tention that  the  legatee  should  at  all  events  have  the 
legacy ;  but  that  it  should,  if  possible,  be  paid  out  of 
the  fiind  he  has  pointed  out.  If  therefore  the  testator 
in  this  case  should  sell  the  lOOL  consols  in  his  lifetime, 
the  50/.  will  still  be  payable  to  the  legatee  out  of  the 
general  assets  (/).  A  demonstrative  legacy  is  accord- 
ingly more  beneficial  to  the  legatee  than  a  specific 
legacy.  And  it  is  also  more  beneficial  than  a  legacy 
which  is  merely  general ;  for  being  payable  out  of  a 
specific  fund,  it  is  not,  while  that  fund  exists,  liable  to 
Genenl  abatement  with  the  general  legacies  (5^).      A  general 

^^^**^'  legacy  is  one  payable  only  out  of  the  general  assets  of 

the  testator,  and  is  liable  to  abatement  in  case  of  a 
deficiency  of  such  assets  to  pay  the  testator's  debts  and 
other  legacies.  A  bequest  to  A.  of  100/.  sterling  is  a 
general  legacy ;  so  is  a  bequest  of  100/.  consols,  without 
referring  to  any  particular  stock  to  which  the  testator 
may  be  entitled  (A).  A  bequest  of  a  mourning  ring,  of 
the  value  of  10/.  is  also  a  general  legacy,  no  specific 

(0)  Ashbumer  y.  M^  Quire,  2  178 ;  Livetay  t.  Redfem,  2  Y.  & 

Bro.  C.  C.  108.  C.  90. 

(/)  BohertM  t.  Poeock,  4  Ves.  (A)  Wilson  v.  Browmmith,  9 

150;   Attwater  y.  Attwater,  18  Yes.  180.  See,haweyerf  Tbvmsend 

Beay.  880.  y.  Martin,  7  Hare,  471,  qu.  ? 

{g)  Aeton  y.  Acton,  1  Meriy. 
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ring  of  the  testator's  being  referred  to  (t)«  In  the  two 
last  cases,  the  executor  would  be  bound  to  set  apart  or 
buy  the  stock,  or  purchase  the  ring  for  the  legatee  out 
of  the  general  assets  of  the  testator,  supposing  them 
sufficient  for  the  purpose ;  and  should  there  be  a  defi- 
ciency, the  amount  of  the  stock,  or  the  yalue  of  the  ring 
to  be  purchased^  would  abate  proportionablj.  If,  how-  Legacy  for 
ever,  any  legacy  should  be  given  for  a  valuable  conside-  n^Sni^v^ 
ration,  it  will  not  be  liable  to  abatement  with  the  other 
general  legacies.  An  example  of  this  exception  to  the  Dower, 
usual  rule  occurs  in  the  case  of  legacies  given  by  hus- 
bands to  their  wives  in  consideration  of  their  releasing 
their  dower  (A).  And  by  the  act  for  the  amendment  of 
the  law  relating  to  dower  (/),  it  is  provided  (m)  that 
nothing  therein  contained  shall  interfere  with  any  rule 
of  equity  or  of  any  ecclesiastical  court,  by  which  legacies 
bequeathed  to  widows  in  satis&ction  of  dower  are  en- 
titled to  priority  over  other  legacies. 

When  a  legacy  is  bequeathed  by  a  testator  to  his  Satisfaction  of 
creditor,  it  is  cdnsidered  to  be  a  satisfaction  of  the  debt,  ^^  ^^  ^^ 
if  the  legacy  be  equal  to  or  greater  than  the  amount  of 
the  debt  (n).  But  if  it  be  less  than  the  debt  (o),  or  pay- 
able at  a  different  time  ( p),  or  of  a  different  nature  fcom 
the  debt  (9),  or  if  the  debt  be  contracted  subsequently  to 
the  date  of  the  will  (r),  or  if  the  will  contain  an  express 
direction  for  payment  of  debts  and  legacies  («),  the 

(i)  1  Roper  on  Legacies,  c.  8,  {o)  6frahamy»  €frah4im,lYes^ 

B.  2.  sen.  262. 

ik)  .Burridge  y.  Bradfl,  IP.  (p)  MchoUt  t.  Judson,  2  Atk. 

Wms.  127 ;   NorcaU  t.  Gordon,  300  ;  Hales  t.  Barrell,  8  Bear. 

14  Sim.  258.  824. 

(0  Stat.  8  &  4  WiU.  IV.  c  106.  .  (jr)  Alleyn  v.  Alloyn,  2  Vee. 

Cm)  Sect.  12.  sen.  87 ;  BwrtUtt  v.  Gillard,  8 

(n)  Ibwler  y.  Ibwler,  8  P.  Ross.  149;  Iburdrin  y.  Oofodey^ 

Wms.  858 ;  Iburdrin  y.  Oondey,  8  M.  &  E.  888,  409. 

8  M.  &  K.  888,  409  ;  2  Roper  on  (r)  Ora/lmer'soa$e^2^t^\L,  508. 

Legacies,  c.  17,  s.  1  ;  Edmonds  y.  (/)  Richardson  y.    Greese,  8 

Z^,  8  Eaj  &  J.  818.  Atk.  65  s  HasseU  y.  Hawkins,  4 

Drew.  468. 
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kgtusy  will  not  bd  li  flatig&cti(m.  The  leAsAng  of  tike 
6oaj!Ui  i»  against  tlie  doGtrine  of  the  mtis&eden  of  debttf 
by  legacies^  a  doctrine  whidb  seenui  to  hare  been  eflUir 
blished  on  rather  questionable  gitmnd&  When,  how^ 
SaiiB£acti(m  of  evoT,  a  sum  of  inonejr  18  due  to  a  child  by  way  of  por^ 
P^'^^'"^  tion,  the  inclinatioil  of  the  conrii  ia  againgt  doable 

portions;  and  a  legacy  to  each  a  child  ia  aoooirdxngly 
r^arded  as  a  satia&ction  of  the  iK>rtion  eithei^  in  part  or 
in  whole^  notwithstanding  snch  legacy  may  be  kss  tban 
the  poition,  or  payable  at  a  different  period  (Q^  A 
bequest  of  the  residue^  or  of  a  share  in  the  residue^  of 
the  testator's  estate^  will  also  be  considered  a«  a  saticAcv 
tion  pro  tanto  («)«  The  presumptioti  of  aatisfiustion  is 
indeed  so  strongs  that  it  is  difBeuh  to  say  what  eitcizni'' 
stances  of  rariation  between  the  portMm  aad  the  kgttoy 
will  be  snificient  to  entitle  tiie  child  to  both. 

statnte  of  By  a  statute  of  George  the  Second^  commonly  oaUed 

the  Mortmain  Act(jr)y  no  hereditaments,  nor  any  money. 
Stock  in  the  pubKc  ftmds^  or  other  personal  estate  what- 
soever io  be  laid  out  in  the  purchase  of  hereditaments, 
^n  be  conveyed  or  Settled  for  any  charitable  uses  (with 
a  few  exceptions),  otherwise  than  by  deed.  With  certain 
formalities  mentioned  in  the  act  (y).  And  aU  gifts  of 
hereditaments,  or  of  any  estate  or  interest  therein,  or 
of  any  charge  or  incumbrance  affecting  or  to  a^ct  any 
hereditaments,  oi*  of  any  personal  estate  to  be  laid  out 
in  the  purchase  of  any  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affect* 
ing  or  to  afifect  the  same,  to  or  in  trust  for  any  charitable 
uses  whatsoever,  are  rendered  void  if  made  in  any  other 

(t)  ffinchdliffe  f .  Sinchiliffei  fiore  v.  GusdaUa,  1  D*  Ote,  F.  & 

a  Ves.  516 ;    tVMdt  t.  Ai^0,  S  tf.  98  i    Qmentty  r.  (Mchuter^ 

Bnss.  &  Myl.  SSI.  2  H.  A  lilU.  149. 

(«)  RickiHaii  r.  Mor§dii,  3  B.  («)  Btet  9  Qeo.  11.  c  S6,  s.  1. 

b.  C.  S94  ;  Earl  rf  OUngaU  v.  (^)  See  Principles  e(f  tiie  Lsw 

Barnard^  1  KteH,  769  ;  aflhtned  %  of  Real  Property,  5S,  lit  ed. ;  A(), 

H.  of  L.  Cas.  131  \  BBektm  v.  2nd  ed.;  60,  8rd  and  4th  eds.;  63, 

Barton,  27  Bear.  99, 106  ;  Monte-  5th  ed. ;  65,  6th  ed. ;  67,  7th  ed. 
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form  than  by  tbe  ftc^  is  directed  (z).  This  act  has  been  Beqaest  to 
very  strictlj  construed,  and  has  been  held  to  prohibit  ^  ^^ 
the  bequest  for  charitable  purposes  of  personal  estate  in 
anj  degree  sayouring,  as  it  is  said,  of  the  realty.  Thus, 
it  has  been  decided  that  money  secured  on  mortgage  of 
real  estate  (a),  shares  in  aGanalnayigation(ft),  and  lease- 
hold estates  (c),  cannot  be  left  by  will  for  any  charitable 
purpose.  But  more  recently,  the  strictness  of  the  courts 
appears  to  have  relaxed ;  and  it  has  lately  been  held 
that  money  secured  by  a  poKcy  of  assurance,  although 
the  company  may  invest  their  funds  in  real  estates  (</), 
and  shares  in  a  bankii^  company  authorized  to  invest 
money  on  mortgage  of  real  estates  («),  or  in  a  mining 
company  (/),  are  not  within  the  statute.  So  railway 
scrip  (^),  and  shares  in  gas  companies  (A),  docks,  rail- 
ways and  canals  (i),  although  soch  shares  may  not  be 
expressly  declared  by  the  acts  establishing  the  under- 
takings to  be  personal  estate,  are  now  held  to  be  war' 
affected  by  the  statute.  But  debentures,  by  which  such 
undertakings  with  their  rates  and  tolls  are  mortgaged, 
have  been  held  to  be  within  the  act  (k) ;  though  such  de- 
bentures as  are  mere  bonds  or  covenants  to  pay  money, 
and  not  mortgages,  are  clearly  unaffected  by  it(/). 

(2)  Sect.  8.  abi  sapra^ 

(«)  Attorney- Gener ail  y.  Mey-  (h)  Thompson  v.  Thompgon,  1 

rick,  2  Vee.  ten.  i4.  CoH.  881  j  Sparlinff  t.  Parker,  9 

())  Hawse  r.  Cht^pman,  4  Ve&  Beay.  400. 

£42.  {%)  Hilton,  v.  Oiravd,  1  Be  Gei^ 

(<?)  Attorney-  Oeneraly,  QraAoes,  &  Smale,  183 ;  SparUng y, Parker, 

Amb.  155.  obi  snpra;  Wdlher  t.  Mxlne,  11 

(d)2ifarohYjittamey- General,  Beav.  507;  Ashtony,  Lord La/ng* 

8  Bear.  488.  daile^  nbi  rapra ;  Htheards  r.  Hall, 

ie)  Ashton  r.  Lard  Longdate,  6  De  Oex»  M.  &  0. 74  ;  JAnley  v. 

4  De  Qex  h  Smale, 402;  8.  C.  15  T\x/ylor,  1  Giff.  67  ;  affini&ed,2D0 

Jar.  868  \  Myers  v.  Perigal,2  De  Gex,  S*.  &  J.  84. 

Qtx,  Mac.  &  Gk>Td.  599.  (A)  Ashton  v.  Lord  Langdale, 

(/)  Ha/yter  t.  Tueker,  4  Kay  vbi  snpra ;  Be  Langham's  trust, 

&  J.  248.    See  MerrU  ▼.  Glyrm,  10  Hare,  446. 

27  Bear.  218.'  (0  Ashton  y.  Lord  Langdale, 

(y)  Ashten  y.  Lard  Langdale,  nbi  eapra. 
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With  regard  to  the  bequest  of  money  to  be  laid  out  in 
the  purchase  of  hereditaments,  it  has  been  decided  that 
a  bequest  of  money  to  be  laid  out  in  building  on  land 
already  in  mortmain  is  good  (m) ;  but  if  some  land 
already  in  mortmain  be  not  distinctly  referred  to,  a  be- 
quest of  money  for  building  for  any  charitable  purpose 
will  be  void,  as  implying  a  direction  for  the  purchase  of 
land  on  which  to  build  (n).  And  it  has  also  been  held 
that  a  gift  is  void  which  tends  directly  to  bring  fresh 
lands  into  mortmain^  as  a  gift  of  money  to  a  charity  on 
condition  that  other  persons  provide  the  land(o).  This 
however  has  been  overruled  (  p).  And  if  the  purchase 
of  land  be  not  involved  in  the  gift,  there  is  no  law  which 
prevents  the  bequest  of  purely  personal  property  to  any 
amount  for  charitable  purposes.  A  bequest  to  a  charity 
ought,  therefore,  to  be  directed  to  be  paid  out  of  such 
part  of  the  testator's  personal  estate  as  he  may  lawfully 
bequeath  for  such  a  ptupose.  For  if  this  precaution 
should  be  neglected,  the  charitable  legacies  will  &il  in 
the  proportion  which  the  personal  assets  savouring  of  the 
realty  may  bear  to  those  which  are  purely  personal  (q)* 

Gifts  to  illegi-  Other  bequests  which  require  some  care  are  those  to 
dz^Q.  '  illegitimate  children.  It  has  been  held  that  a  bequest 
to  the  ftiture  illegitimate  children  of  a  particular  woman 
is  void  as  tending  to  encourage  immorality  (r).  And  it 
is  clear  that  a  bequest  to  the  future  illegitimate  chil- 
dren of  a  particular  man  is  also  void,  as  the  courts 

(m')OlftbbY.Attomeff' General,  {q)  Attorney- General  y.  Tyn- 

Amb.  87a  daU,  2  Eden,  207  \  8.  C,  2  Amb. 

(n)  Pritcluird  y.  Arhouin,  8  614 ;    Hohion  y.  Blaekbum,  1 

Ruae.  466  ;  Smith  r.  Oliver,  11  Keen,  278 ;    Philanthropic   8o- 

Beay.  481.  eiety  y.  Kemp,  4  Beay.  581 ;  and 

(j})Attomey'Qeneraly,Davie$,  see  RoHn$on  y.  6hldard,  8  Mac. 

9  Yes.  685  ;  Mather  y.  Scott,  2  &  Gord.  785;  Tmpetty,  Tempest, 

Keen,  172  ;  Trye  y.  Corporation  7  De  Gex,  Mac.  &  Gord.  470. 

qf  Gloucester,  14  Beay.  178.  (r)  Medworth  y.  Pope,  27  Bear. 

ip)  PhUpett  y.  St.  George's  71.    See  also  2  Jarm.  Wills»  163 ; 

BospUal,  6  H.  of  L.  Cas.  888.  202,  2nd  ed. ;  204,  8nl  ed. 
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cannot  enter  into  the  inquiry  which  would  be  necesBary 
to  identify  such  children  (5).  A  child  prim&  facie 
means  a  legitimate  child;  a  bastard  is  considered  by 
the  law  as  nullius  filius.  Accordingly,  an  illegitimate 
child  can  never  take  under  a  gift  to  children,  unless  it 
be  clear,  upon  the  terms  of  the  will,  or  according  to  the 
state  of  &cts  at  the  making  of  it,  that  legitimate  chil- 
dren never  could  have  taken  (0-  An  illegitimate  child 
may,  however,  take  under  any  gift  in  which  he  is  suffi- 
ciently identified  as  the  object  of  the  testator's  bounty. 
Thus,  a  bequest  to  the  child  of  which  a  woman  is  now 
pregnant  is  good(tt).  And  if  illegitimate  children  have 
acquired  the  reputation  of  being  the  children  of  the  tes- 
tator or  any  other  person,  and  it  appear  by  necessary 
implication  on  the  face  of  the  will  that  such  persons 
were  intended  in  a  bequest  to  children,  they  will  be  en- 
titled, not  on  account  of  their  being  children,  but  on 
account  of  their  reputation  as  such  {x). 

After  payment  of  the  testator's  debts  and  legacies,  the  Bights  of  red- 
residue  of  his  personal  estate  must  be  paid  over  to  the  ^""^  l«g»*oe. 
residuary  legatee,  if  any,  named  in  the  will.  A  wiU  of 
personal  estate  has  always  been  considered  as  speaking 
firom  the  death  of  the  testator ;  and  it  is  now  expressly 
enacted,  that  every  will  shall  be  construed,  with  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will  (y).    Hence,  it  follows  that 

(«)  WUkinsanY. Adam$flYe^  (»)  Gordon Y.Oord<m,l'h/Leny. 

&  Beames,  466.  141. 

(t)  Chrtriffke  v.  Vamdry,  6  Vea.  (a?)  Wilkinson  v.  Adam,  1  Ves. 

5a0;  6fodfreyy.l>ams,eye8ASi  &B.422;  GfiUy.SheUeif,2Uxua, 

Harris  t.  Lloyd,  1  T.  &  Boss.  810;  &  M7.  886  ;  Meredith  y.  Farr,  2 

Bagley  t.  Mollard,  1  Boss.  &  M.  Ton.  &  Coll.  525. 

581 ;  Dover  v.  Alemander,  2  Hare,  (y)  Stat  7  Will  IV.  &  1  Vict 

275;  Be  CherhiWs  Trust,  1  8m.  c  26, 8.  24. 
&  Giff.  862. 
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all  pcreoiud  property  acquired  by  the  testator  between 
the  time  of  making  his  will  and  Us  decease  wiU  paaa 
L^Mw.  TOider  it.     K  any  legacy  should  kpie  by  the  death  of 

the  legatee  in  the  testator's  lifetime^  or  diould  fiul  fixm 
being  contrary  to  law^  it  will  &11  into  the  residue,  and 
belong  to  the  residuary  legatee.  And  a  lega<7  will  lapse 
bj  the  death  of  the  legatee  in  the  testator's  li&time,  at 
though  given  to  the  legatee,  his  executors,  administrators 
and  assigns  (z),  for  these  words  are  merely  inserted  in 
analogy  to  the  limitation  of  real  estate  to  a  man  and  his 
Joint  tenants,    heirs.     If  a  bequest  be  made  to  two  or  more  as  joint 
tenants,  and  one  of  them  die  in  the  lifetime  of  the  tes- 
tator, his  share  will  not  lapse,  but  will  survive  to  the 
Tenants  in       Others  (a).    But  if  the  bequest  be  to  two  or  more  in 
*^^^°^^^  eommon,  and  one  of  them  die  in  the  testator's  lifetime. 

Bequest  toa  his  share  will  lapBe(&);  unless  the  bequest  be  made  to  a 
dass,  as  to  the  children  of  A.  in  equal  Aares,  in  which 
case  all  who  answer  that  description  at  the  testator^s 
decease  (c),  and  also  (if  the  period  of  distribution  be 
postponed  by  the  will)  all  who  come  into  being  before 
such  period  (c2),  will  be  entitled  to  divide  the  bequest 
L^^es  to  amongst  them.  It  is,  however,  provided  by  the  recent 
act  for  the  amendment  of  the  laws  with  respect  to  wills^ 
that  where  any  person,  being  a  child  or  other  issue  of 
the  testator,  to  whom  any  personal  estate  shall  be  be* 
queathed  for  any  interest  not  determinable  at  or  before 
the  death  of  such  perscMi,  shall  die  in  the  testator's  life* 
time  leaving  issue,  and  any  such  issue  shall  be  living  at 
the  death  of  the  testator,  such  bequest  shall  not  lapse, 

(s)  MliaU  y.  Da^tenjfort,  1  P.  Sim.  S97. 

Wms.  88.  (o)  VtMT  y.  jFHum^  2  Oox» 

(a)  Morl^y  y.  Bird^BYea,  628,  190;  2  Jann.  Wilk,  74 ;  126,  2nd 

6S1.  ed. ;  142, 8rd  ed. ;  U0  y.  Pain,  4 

ih)  Bofwll  y.  Dry,  1  P.  Wms.  Hare,  250. 

700;  Page  y.  Page,  2  P.  Wma.  id)Aytmy,Ayton,\Qcsi.,9Sa\ 

489;  Barber  y.  Barber,  8  My.  &  2  Jann.  Wills,  75  1  127,  2nd  ed. ; 

Craig,  688 ;  Bain  y.  Le$cher,  11  148, 8rd  ed. 
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bat  diftll  take  ^eat  as  if  thd  dMtli  of  dtich  peif«on  had 
lia^ned  imme^t^ly  dfter  file  death  of  the  tentator, 
tmleiss  a  contiraty  intenticm  shall  appear  by  the  will  {e). 
The  effect  of  this  provision  is  ctoious.  If  the  legatee 
had  died  immediately  after  the  testator^  leaving  a  wSl^ 
it  is  etident  that  the  estate  bequeathed  to  him  wonld! 
hare  passed  under  his  will.  It  has  been  decided  there- 
£>re,  that  the  wifl  of  the  legatee  shall^  after  his  death, 
operate  on  the  estate  bequeathed  to  him  in  the  same 
manner  as  if  he  had  been  living  (/).  This  provision  has 
been  held  to  apply  to  a  testamentary  appointment  under 
a  general  power  of  appointment  (g)^  but  to  be  inappli- 
cable to  a  testamentary  appointment  under  a  power  to 
appoint  amongst  the  testator's  children  (A) ;  and  it  does 
not  extend  to  gifts  to  children  or  issue  as  a  class,  and 
not  individually  (t). 

If  there  were  no  residuary  legatee,  the  residue  of  the  Former  right 
testator's  personal  estate,  after  payment  of  debts  and  ^^  leBidne. 
legacies,  formerly  belonged  to  the  executor  for  his  own 
benefit,  unless  a  contrary  intention  appeared  from  his 
being  left  executor  in  trust  (A),  or  from  his  having  a 
legacy  left  him  for  his  trouble  (/),  or  from  other  cir- 
cumstances (m).  But  by  a  modem  statute  (n),  it  is  en-  Modem 
acted,  that  when  any  person  shall  die,  having  by  will 
or  codicil  appointed  any  executor,  such  executor  shall 
be  deemed  by  coiuts  of  equity  to  be  a  trustee  for  the 
person  or  persons  (if  any)  who  would  be  entitled  to  the 

(e)  Stat  7  Wm.  IV.  &  1  Vict  son,  210. 

c.  26,  8.  83.  (*)  Prinj^  r.  Pring,  2  Vem.  99  j 

(/)  Johnson  t.  Johnson,  8  Hare,  Bagwell  v.  Dry,  1  P.  MTms.  700. 

167.  {^l)  Raohfield  v.  Careless,  2  P. 

(^)  Eeoles  v.  Cheyne,  2  Kay  &  Wms.  168. 

J.  676.  (m)  Mullen  y.  Bowman,  1  Coll. 

(A)  Griffiths  V.  GdU,  12  Sim.  197. 

364.  («)  Stat.  11  Geo.  rV.  &  1  WilL 

(i)  Browne  v.  Hammond,  John-  IV.  c.  40. 
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estate  under  the  Statute  of  Distributions,  in  respect  of 
any  residue  not  expresslj'  disposed  of,  unless  it  shall 
appear  by  the  will  or  any  codicil  thereto  (p\  that  the 
person  so  appointed  executor  was  intended  to  take  such 
residue  beneficially*  The  Statute  of  Distributions  is 
that  under  which  the  personal  estate  of  any  one  dying 
intestate  is  distributed  between  his  widow  and  next  of 
kin.  An  account  of  this  statute  will  be  found  in  the 
next  chapter. 

(o)  Love  y.  Ga€e,  8  Beay.  472. 
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CHAPTER  IV. 

OP  INTE8TACT. 

The  ecclesiastical  courts  until  recently  had  jurisdiction  Jurisdiction  of 
not  only  over  the  wills  of  testators^  but  also  over  the  ^^^^veT 
goods  of  persons  dying  intestate.  This  jurisdiction^  8«»^  o^  »"*«»- 
though  of  long  standing,  appears  to  have  been  at  first 
gradually  acquired.  In  early  times  the  clergy,  being 
possessed  of  almost  all  the  learning,  appear  to  have 
been  the  principal  firamers  of  wills.  The  power  they 
thus  acquired  was  exercised  for  their  own  benefit,  every 
man  being  expected,  on  making  his  will,  after  be- 
queathing to  his  lord  his  heriot,  in  the  next  place  to 
remember  the  church  (a).  If,  however,  a  man  should 
have  died  intestate,  without  opportunity  of  making  this 
provision,  the  distribution  of  his  goods  devolved  on  the 
church,  together  with  his  Mends,  the  lord  first  having 
taken  his  heriot  (6).  The  wife  and  the  children  were 
entitled  to  their  shares;  and  that  part  of  the  goods 
which  the  intestate  had  power  to  dispose  of  by  his  will 
(caUed  the  portion  of  the  deceased)  was  applied  by  the 
church  in  pios  usus.  This  application  to  pious  uses  Pioag 
appears  to  have  been  as  follows:  in  the  first  place, 
the  bequest,  which  it  was  to  be  presumed  the  intestate 
would  have  made  to  the  church,  was  retained,  and  the 
residue  was  then  disposed  of  in  paying  the  debts  of  the 
deceased,  and  distributed  amongst  his  wife  and  children, 
his  parents  and  their  relatives.  That  this  was  the  case 
appears  fix>m  the  complaints  which  were  made  by  the 
clei^  of  those  days,  of  the  interference  of  the  tern- 

(a)  GlanvUle,llb.7,c6;Bract.         (J)  Bract.    60   b;   Fleta,  ubl 
60  a  ;  Fleta,  lib.  2,  c.  67.  enpra. 
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poral  lords  in  cases  of  Intestacy,  whereby  the  distribu- 
tion of  the  effects  in  the  manner  pointed  out  was  pre- 
Tented  (c).  The  clergy  themselves^  however,  do  not 
appear  to  have  been  always  free  from  blame ;  for  they 
are  accused  of  having  frequently  taken  the  whole  of  the 
intestate's  portion  to  themselves,  making  no  distribu- 
tion, or  at  least  an  undue  one,  amongst  the  creditors  and 
relatives  of  the  deceased  {d) ;  and  in  order  to  remedy 
tfais  evil,  il;  was  enacts  in  die  nsign  of  Edward  L»  bf 
one  of  the  weary  few  statutes  then  passed  iselating  to 
pcxBonal  estate  (e)>  thajfc  the  ordioajy  should  be  bound 
to  answer  the  debte  of  aa  intestate,  so  Amt  as  Jbis  goods 
wwld  eiEteftd,  m  the  eaoie  maimer  m  the  exeeutow 
would  faa^e  been  bouiBdep  if  be  had  WAde  a  testameoi. 
The  right  of  the  creditor  wm  fiuis  dathed  with  a 
vemedy ;  ibr^  wider  this  statmte,  an  actikm  at  law  »i«ght 
be  brought  hj  the  cBeditor  agsinst  the  otdinary  for  tbs 
payweakt  of  his  debt  (/) ;  bmt  the  right  ipf  ths  relattvee 
to  the  sui|)kis  stall  ndmsonei  undefined. 


Adminuh 


The  duty  of  adanijustedog  ieteatates*  leSeots  w9B  not, 
as  may  be  supposed^  usually  perfgnned  by  the  bishops 
m  peraoQu  For  this  ^ipose  they  usually  appointed  an 
administrator ;  but,  as  peisonal  property  rose  i»  import- 
anoe,  it  became  desirable  that  this  adminiatrator  should 
not  be  oonsid^ed  as  the  mere  agent  of  the  bishop^  but 
should  hims^  have  a  locus  standi  m  jthe  king's  oowrts^ 
It  was  accordingly  enacted  by  ^  statute  of  the  reign  of 
Edward  III.  {g)  that  where  a  mw  died  intest^t^  the 


ifi)  Mattkew  Pmis,  951,  Addi- 
tamoQta,  201,  204,  209  (Watfi'B  ed. 
London,  1640)  ;  ConstitutionB  of 
Bonifaoe,  ConstitationeB  Provin- 
cialea,  £0,  at  the  end  of  Ljude- 
wood's  Provinciale  (Oxon.  1679)^ 
recited  also  in  a  Constitntion  of 
Archbishop  Stratford  (Lynd.  Pror. 
lib.  8,  tit.  13).    See  Gent  Mag. 


New  Series,  vol.  ii.  3^,  474.  S^e 
also  Dyke  y.  Walford,  Privy 
Council,  12  Jurist,  839. 

(d)  Fleta,  lib.  2,  c.  57. 

(e)  Stot  13  Edw.  I.  c  19. 
(/)  1  Bo.  Abr.  906;  Bao.  Abr. 

tit.  Executors  and  AdministratorB 
(E). 
(^)  31  Bdw.  ffl.  C.  11. 
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(Nrdinaiies  sbould  depute  the  next  «nd  most  lawful  fiiencb 
of  the  deceased  to  adBoinigt^  hig  goods,  which  persons 
so  deputed  ^ould  have  action  to  denG^nd  aad  recover 
as  executors  the  debts  due  to  the  deceased,  to  admi* 
nister  and  dispend  for  the  soul  of  the  dead ;  and  should 
answer  also^  in  the  kisig's  ^courts,  to  others  to  whom  the 
deceased  was  holden  and  bonnd,  in  the  same  manner  as 
executors  shoidd  answer,  Bj  a  subsequent  statute  (A) 
administration  might  be  granted  to  the  widow  of  the 
deceased,  or  to  the  next  of  his  kin,  or  to  both,  as  bj  the 
discretion  of  the  ordinary  Ediould  be  thought  good.  The 
widow  was  usually  preferred  to  the  next  of  kin  in  the 
grant  of  adjoiinistration  (£) ;  and  a  joint  grant  was  seldom 
made,  so  seldom,  indeed,  that  the  powers  of  co-admi« 
nistrators  appear  to  be  still  a  matter  of  doubt  (J).  In 
granting  administration  to  the  next  of  kin,  the  ecclesi- 
astical couits  were  guided  by  the  right  to  the  property 
to  be  administered  ijk).  This  right  will  be  hereafter  -ex- 
plained. If  none  of  the  next  of  km  would  take  out 
administration,  a  creditor  might  by  custom  do  bo,  on 
the  ground  that  he  could  not  be  paid  his  debt  until 
representation  were  made  to  the  deceased  (/) ;  and,  for 
want  of  creditors,  administration  might  be  granted  to 
any  person  at  the  discretion  of  the  oouat  (m).  But  the 
Court  of  Probate  Act,  1857  (n),  has  now  abolished  the  Oonrt  of  Pro- 
whole  of  the  jurisdiction  of  the  ecclesiastical  courts  over  **  ^^^^* 
the  effects  of  intestates ;  and  administration  of  the  effects 
of  deceased  persons  is  now  granted  by  that  court  in  the 
same  manner  as  the  probate  of  wills  (o).  And  after  the 
decease  of  any  person  intestate,  his  personal  testate  vests 


(&)  21  Hen.  Vm.  c  6. 

(i)  Wehh  y.  Needham,  I  Adr 
dam0,i94. 

O*)  Shep.  Touch.  485,  486; 
Williams  on  Executon^  pt.  8,  bk, 
1,  ch.  a. 

ik)  In  the  Qoodi  of  6HU,  1 
Hagg.  842. 


(0  Webb  y.  ^eedham,  1  Ad- 
dams,  494.  . 

(m)  Williams  on  ExecntoiB,  pt. 
X,  bk.  5,  ch.  2,  8.  1. 

in)  Stat.  20  &  21  Vict  c.  77, 
amended  by  stat.  21  &  22  Vict,  c* 
95. 

(o)  Ante,  p.  814. 


336 


OF  PERSONAL  ESTATE  GENERALLY. 


in  the  judge  of  the  Court  of  Probate  for  the  time  being, 
until  letters  of  administration  are  granted,  in  the  same 
manner  and  to  the  same  extent  as  thej  formerly  vested 
in  the  ordinary  (p). 


RightB  and  / 
powers  of  aii- 
ministnttor. 


Adminirtnih 
tor's  year.  / 


The  administrator,  when  appointed,  has  the  same 
right  to  and  power  over  all  the  personal  estate  of  the 
intestate  as  his  executors  would  have  had  if  he  had 
made  a  will  (9),  and  this  right  and  power  relate  back  to 
the  time  of  the  intestate's  decease  (r).  The  same  duty 
also  devolves  upon  the  administrator  of  paying  the  debts 
in  the  first  place.  The  provisions  of  the  recent  statutes 
for  protection  of  executors  in  distributing  the  assets  of 
their  testator  extend  also  to  the  administrator  of  the 
effects  of  an  intestate  (s).  He  has  also  the  same  privi- 
lege as  an  executor  of  retaining  his  own  debt  in  prefer- 
ence to  all  others  of  the  same  degree  {t).  But  the  sur- 
plus, after  payment  of  the  debts,  must  be  distributed 
amongst  the  relatives  of  the  intestate  in  proportions  to 
be  hereafter  mentioned.  In  order  to  enable  the  admi- 
nistrator to  inform  himself  of  the  state  of  the  assets,  and 
to  pay  the  debts  of  the  deceased,  the  same  period  of  a 
year  from  the  time  of  the  decease  as  is  allowed  to  an 
executor  is  also  given  to  the  administrator  before  he  can 
be  required  to  make  any  distribution  (u).  But,  notwith- 
standing this  delay,  the  intei'est  of  the  persons  entitled 
to  the  surplus  vests  in  them  from  the  time  of  the  decease 
of  the  intestate ;  so  that  in  case  any  of  them  should  die 


ip)  Stat  21  &  22  Vict.  c.  95, 

B.19. 

(q)  Williama  on  Executors,  pt. 
2,  bk.  1,  ch.  1. 

(r)  Thorpe  v.  Stalhcood^  5  Man. 
&  Gran.  760  ;  Ibiter  v.  Batet,  12 
M.&W.226;  Welehmany,  Stur^ 
9U,  18  Q.  B.  652. 

(0  Stata.  13  &  U  Vict  c.  35, 
s.  19  ;  22  &  23  Vict  c.  36,  ss.  27, 


28,  29  ;  23  &  24  Vict  c.  88,  s.  14. 
Ante,  pp.  320,  321  ;  but  not  stat 
23  &  24  Vict  c.  146,  s.  80,  anUy 
pp.  819,  320. 

(t)  Warner  v.  Wainrford,  Hob. 
127  ;  Williams  on  Executors,  pt  3, 
bk.  2,  ch.  2,  s.  6. 

(u)  Stat  22  &  23  Car.  11.  c.  10, 

B.8. 


\ 
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within  a  twelvemonth  after  the  decease  of  the  intestate,  f\ 
the  share  of  the  person  so  dying  will  pass  to  his  own  1 
lexecutors  or  administrators  (or). 

I    In  some  instances  administration  is  granted  for  a  Limited  admi- 
Aimited  purpose,  or  confined  to  a  given  time.     Of  this  ^"**'***®^' 
/we  have  already  had  an  instance  in  the  case  of  admi- 
/  nistration  durante  minore  estate^  when  the  sole  executor  daiante  mi- 
i  named  in  a  will  is  under  age  (y)  ;  and  the  same  sort  of  ^^^  «*»*«; 
administration  is  granted  on  intestacy,  in  case  of  the 
minority  of  the  next  of  kin  (z).     So  if  the  executor  or 
next  of  kin,  as  the  case  may  be,  should  be  out  of  the 
realm  at  the  time  of  the  decease  of  the  testator  or  intes- 
tate, the  court  will  grant  a  limited  administration  durante  dnnnte  ab- 
absentid,  which  will  expire  the  moment  of  the  return  of         ' 
such  executor  or  next  of  kin.     And  if  the  executor 
should  prove  the  will,  or  if  any  person  should  obtain 
letters  of  administration,  and  afterwards  go  to  reside 
out  of  the  jurisdiction  of  the  English  courts,  the  court 
is  empowered  by  act  of  parliament  (a)  to  grant  ad- 
ministration, at  the  end  of  the  year  from  the  death  of 
the  testator  or  intestate.      Again,  when  a  suit  con-  pendente  lite; 
ceming  the  right  of  administration  is  pending  in  the 
Court  of  Probate,  that  court  may  aj^int  an  adminis- 
trator pencf^te  lite^  who  will  have  all  the  rights  and 
powers  of  a  general  administrator,  other  than  the  right 
of  distributing  the  residue  of  the  personal  estate  (6); 
and  the  administrator  so  appointed  may  receive  such 
Reasonable  remuneration  for  his  trouble  as  the  court 
may  think  fit(c).     The  court  also  may  appoint  such 
administrator  or  any  other  person  receiver  of  the  real 
estate  of  the  deceased  pending  any  suit  touching  the 


(sd)  Edwards  r.  Freeman^  2  P. 
Wms.  442. 

(y)  Awtdy  p.  809. 

iz)  Williama  on  Ezecntors,  pt 
ly  bk.  5,  ch.  8,  s.  8. 

(a)  Stat  88  Geo.  UL  c  87,  as. 

W.P.P. 


1—5,  extended  by  stats.  20  &  21 
Vict.  c.  77,  s.  74;  21  &  22  Vict.  c. 
95,  8.  18. 

(J)  Stat.  20  &  21  Vict.  c.  77, 
8.70. 

(e)  Sect.  72. 

Z 
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cum  testa- 
mentoannexo.! 


validity  of  his  will,  if  it  affect  such  real  estate  (rf).  So 
if  a  will  should  have  been  made,  but  the  executors 
should  have  renounced,  or  died  before  their  testator, 
the  court  will  appoint  the  person  having  the  greatest 
interest  in  the  effects,  generally,  the  residuary  legatee, 
to  administer  the  same  according  to  the  directions  of 
the  will,  in  which  case  the  administration  granted  is 
termed  an  administration  cum  testamenio  annexOy  with 
the  will  annexed  (^).  And  it  is  now  provided,  that, 
if  by  reason  of  the  insolvency  of  the  estate  of  the 
deceased,  or  other  special  circumstances,  the  court 
shall  think  it  necessary  or  convenient  to  appoint  as 
administrator  any  other  person  than  the  person  by  law 
entitled  to  the  grant,  the  court  may  do  so ;  and  every 
such  administration  may  be  limited  as  the  court  shall 
think  fit  (/). 


Stamp  dnly  < 
administra- 
tions. 


Exemptioiis. 


\ 


Letters  of  administration,  as  well  as  probates,  are 
liable  to  the  payment  of  an  ad  valorem  stamp  duty  on 
the  value  of  the  personal  estate  of  the  deceased  within 
the  United  Kingdom,  if  it  exceed  in  value  the  sum  of 
100/.  (ff) ;  but  the  duty  on  letters  of  administration, 
where  there  is  no  will,  is  after  a  higher  rate  than  the 
duty  on  probates,  or  on  letters  of  administration  with 
the  will  annexed  (A).  A  heavy  penalty  is  imposed  by 
the  Stamp  Act  on  any  person  who  shall  take  possession 
of,  or  in  any  manner  administer  any  part  of  the  per- 
sonal estate  of  any  deceased  person,  without  obtaining 
probate  or  administration  within  six  calendar  months 
after  his  or  her  decease,  or  within  two  calendar  months 
after  the  determination  of  any  suit  or  dispute  respecting 
the  will  or  the  right  to  administrationji).     The  same 

(^  Stat.  20  &  21  Vict  c.  77,  s. 


V71. 

(tf)  Williams  on  Executors,  pt. 
1,  bk.  5,  eh.  8,  s.  1. 

(/)  Stat.  20  &  21  Vict,  c  77,  s. 
78. 


(g)  Ante,  p.  816. 

(A)  Stat.  66  Geo.  HI.  c.  184. 

(i)  100^.,  and  ten  per  cent,  on 
the  stamp  duty.  Stat.  65  Geo.  UL 
c  184,  s.  37. 


OP  INTESTACY.  339 

exemptions  from  dutj  in  &Your  of  seamen,  marines 
and  soldiers,  and  also  in  fitvour  of  small  depositors  in 
savings'  banks,  which  have  been  established  with  respect 
to  the  probate  duty  (A),  apply  also  to  the  duty  on  letters 
of  administration. 

The  office  of  administrator  is  not  transmissible,  like  Office  of  admi- 
the  office  of  executor.     On  the  decease  of  an  adminis-  ^nnmiLdhiT 
trator,  before  he  has  distributed  all  the  effects  of  the 
intestate,  a  new  administrator  must  be  appointed ;  for 
the  administrator  or  executor  of  such  administrator  has 
no  right  to  intermeddle.      So  if  an  executor  should 
die  intestate,  without  having  completely  distributed  his 
testator's  effects,  an  administrator  must  be  appointed 
to  distribute,  according  to  the  will  of  the  testator,  such 
pf  his  effects  as  were  not  distributed  by  the  deceased 
executor  (/).     In  each  of  these  cases  the  administration  Administrar 
granted  is  called  an  administration  de  bonis  non  adminis-  ^^      ^^^ 
tratisy  of  the  goods  not  administered,  or,  more  shortly, 
de  bonis  non  (m).     All  second  and  subsequent  grants  of 
probate  or  letters  of  administration  must  be  made  in 
the  principal  registry  of  the  Court  of  Probate,  or  in  the 
district  registry  where  the  will  is  registered  or  the 
original  grant  of  administration  has  been  made,  or  to 
which  it  may  have  been  transmitted  (ti). 

The  application  of  an  intestate's  effects,  after  payment  Statutea  of 
of  his  debts,  is  now  regulated  by  statutes  of  the  reign 
of  Charles  II.  and  James  II.  (o),  commonly  called  the 
Statutes  of  Distribution,  by  which  statutes  the  rights  of 
the  relations  of  the  deceased  appear  to  have  been  first 
definitely  ascertained  and  rendered  legally  available. 

(*)  Ante,  pp.  317,  818.  8.  20. 

(0  Shep.  Touch.  466;  WiUiama  (o)  22  &  23  Car.  H.  c.  10;  1 

on  ExecntOTB,  pt.  1,  bk.  3,  ch.  4.  Jac.  IL  c.  17,  s.  7.    See  MTatkins 

im)  Williams  on  £x,ecators,  pt.  on  Descents,  Appendix,  257  d^«e?^. 

1,  bk.  5,  cb.  3,  8.  2.  4th  edit. 

(»)  Stat  21  &  22  Vict  c.  95, 

z2 
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Widow's  share. 


Shares  of 
children: 


and  their  de- 
scendants. 

Advancements 
to  be  aocoonted 
for. 


Father  of  in- 
testate. 


Mother,  bro- 
thers and  sis- 
ters. 


Under  these  statutes^  if  the  intestate  leave  a  widow  and 
any  child  or  children^  or  descendant  of  any  child^  the 
widow  shall  take  a  third  part  of  the  surplus  of  his 
effects.  If  he  leave  no  child,  nor  descendant  of  any 
child,  she  shall  have  a  moiety.  In  this  respect,  the 
distribution  is  the  same  as  took  place  under  the  ancient 
law.  The  husband  of  a  married  woman  is  entitled  to 
the  whole  of  her  effects  (p).  If  the  intestate  leave 
children,  two-thirds  of  his  effects  if  he  leave  a  widow, 
or  the  whole  if  he  leave  no  widow,  shall  be  equally 
divided  amongst  his  children,  or,  if  but  one,  to  such 
one  child.  But  the  descendants  of  such  children  as 
may  have  died  in  the  intestate's  lifetime,  shall  stand  in 
the  place  of  their  parent  or  ancestor  (q).  Such  chil- 
dren, however,  as  have  been  advanced  by  the  parent 
in  his  lifetime  must  bring  the  amount  of  their  advance- 
ment into  hotchpot,  so  as  to  make  the  estate  of  aU  the 
children  to  be  equal,  as  nearly  as  can  be  estimated. 
But  the  heir  at  law,  notwithstanding  any  lands  he  may 
have  by  descent  or  otherwise  from  the  intestate,  is  to 
have  an  equal  part  in  the  distribution  with  the  rest  of 
the  children,  without  any  consideration  of  the  value  of 
such  land  (r).  If  the  intestate  leave  no  children  or 
representatives  of  them,  his  father,  if  living,  takes  the 
whole ;  or,  if  the  intestate  should  have  left  a  widow, 
one-half.  If  the  father  be  dead,  the  mother,  brothers 
and  sisters  of  the  intestate  shall  take  in  equal  shares  («), 
subject,  as  before,  to  the  widow's  right  to  a  moiety ;  and 
brothers  or  sisters  of  the  half  blood  have  an  equal  claim 
with  those  of  the  whole  blood  (t).  If  any  brother  or 
sister  shall  have  died  in  the  lifetime  of  the  intestate, 
leaving  children,   such   children    shall    stand  in  loco 


(^)  Stat.  29  Car.  11.  c.  8,  s.  25. 

(^)  See  Barton's  Compendimn, 
pi.  1402. 

(r)  Stat  22  &  28  Car.  n.  c.  10, 
S.5. 


(#)  Stat.  IJac  n.  c.  17,  s.  7. 

(t)  Jsttopp  V.  WaUon,  1  My.  8t 
E.  665 ;  BurTiet  v.  Mann,  I  My. 
&  K.  672,  n. 
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parentisy  provided  the  mother  or  any  brother  or  sister 

be  Kving  (u).     If  there  be  no  brother  or  sister^  nor 

chUd  of  such  brother  or  sister^  the  mother  shall  take 

the  whole^  or,  if  the  widow  be  living,  a  moiety  only,  as 

before;   but  a  stepmother  can  take   nothing (ar\      If 

there  be  no  mother,  the   brothers  and  sisters   take 

equally,  the  children  of  such  as  may  be  dead  standing 

in  loco  parentis.   Beyond  brothCTs*  and  sisters'  children.  Next  of  kin. 

no  right  of  representation  belongsto  the  children  qt     -*/*  ■> 

relatives  with  respect  to  the  shares  which  their  deceased    2<^/u/i^ 

parents  would  have  taken.     And  if  there  be  neither  t) 

brother,  sister  nor  mother  of  the  intestate  living,  his 

personal   estate   will   be   distributed  in  equal   shares 

amongst  those  who  are  next  in  degree  of  kindred  to 

him. 

In  tracing  the  degrees  of  kindred,  in  the  distribution  Degrees  of 
of  an  intestate's  personal  estate,  no  preference  is  given  a^^in^to 
to  males  over  females,  nor  to  the  paternal  over  the  the  civil  law. 
maternal  line  (y),  nor  to  the  whole  over  the  half  blood, 
as  in  the  case  of  descent  of  real  estate;  nor  does  the  ^   .   ^^    •  ^_ 
issue  stand  in  the  place  of  the  ancestor.     The  degrees  ^  cUvU^^iUn^  r/ 
of  kindred  are  reckoned  according  to  the  civil  law,  both  ^,-^,^^^  L^iZ: 
upwards  to  the  ancestor  and  downwards  to  the  issue,  ^^..^^^  ^^ 
each  generation  counting  for  a  degree  i^z).     Thus  from  /^ 

father  to  son,  or  from  son  to  &ther,  is  one  degree ;  ^i 

from  grandfather  to  grandson,  or  from  grandson  to 
grand&ther,  is  two  degrees  ;  and  from  brother  to 
brother  is  also  two  degrees,  namely,  one  upwards  to  the 
fiither,  and  one  downwards  to  the  other  son.  So  from 
uncle  to  nephew  is  three  degrees,  one  upwards  to  the 
common  ancestor,  and  two  downwards  from  him ;  and 

(«)  Uoyd  V.  Teneh,  2  Ves.  aen.  (y )  Moor  y.  Barham,  1  P.  V^ms. 

216 ;  Durant  v.  Pregtwood,  1  Atk.  58. 

454 ;  West,  448.  («)  Mentney  v.  Petty,  Pre.  Cha. 

ix)  DukeofRutlandy.DncheM  593;   WallU  v.  Hodsoti,  2  Atk. 

of  Rutland,  2  P.  Wms.  216.  117;  2  Black.  Com.  504,  515. 
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from  nephew  to  uncle  Is  also  three  degrees,  two  upwards 
and  one  downwards.  If  therefore  there  be  neither 
issue,  father,  brother,  sister  nor  mother  of  the  intestate 
living,  such  persons  as  are  his  next  of  kin,  according 
to  the  rule  above  laid  down,  are  entitled  in  equal  shares 
per  capita  to  his  personal  estate,  subject  to  his  wife*s 
right  to  a  moiety,  should  she  survive  him.  As  the 
kindred  becomes  more  distant,  the  number  of  persons 
entitled,  if  living,  as  well  as  the  difficulty  of  proving 
their  respective  pedigrees,  becomes  prodigiously  aug- 
mented. "It  is  at  the  first  view  astonishing,"  says 
Blackstone  (a),  "  to  consider  the  number  of  lineal 
ancestors  which  every  man  has  within  no  very  great 
number  of  degrees :  and  so  many  different  bloods  is  a 
man  said  to  contain  in  his  veins  as  he  hath  lineal  an- 
cestors. Of  these  he  hath  two  in  the  first  ascending 
degree,  his  own  parents ;  he  hath  four  in  the  second, 
the  parents  of  his  father  and  the  parents  of  his  mother : 
he  hath  eight  in  the  third,  the  parents  of  his  two  grand- 
fethers  and  two  grandmothers ;  and,  by  the  same  rule 
of  progression,  he  hath  an  hundred  and  twenty-eight  in 
the  seventh ;  a  thousand  and  twenty-four  in  the  tenth ; 
and  at  the  twentieth  degree,  or  the  distance  of  twenty 
generations,  every  man  hath  above  a  million  of  ances- 
tors, as  common  arithmetic  will  demonstrate."  The 
number  of  collateral  relations  who  may  claim  through 
such  ancestors  is  of  course  &r  more  numerous. 


Cnstoms  of 
London  and 
York. 


WaleB. 


The  estates  of  intestate  firemen  of  the  city  of  Lon- 
don (6),  and  of  persons  having  their  fixed  or  general 
residence  within  the  archiepiscopal  province  of  York 
(excepting  the  diocese  of  Chester),  were  until  recently 
distributed  according  to  peculiar  customs,  apparently 
derived  firom  the  ancient  mode  of  distribution  (c).  Some 
parts  of  Wales  also  appear  to  have  been  subject  to 


(a)  2  Black.  Com.  203. 

(ft)  Onslorv  v.  Onslow,  1  Sim.  18, 


(c)  Williams  on  Executors,  pt. 
3,  bk.  4,  ch.  2. 
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peculiar  customs  of  distribution ;  for  these  several  cus- 
tomS;  though  postponed  to  the  right  of  testamentary 
disposition  by  the  statutes  to  which  we  have  akeady 
referred  (d),  were  nevertheless  not  abolished  by  those 
statutes  in  the  event  of  no  will  being  made.  But  a 
recent  statute  has  now  altogether  abolished  all  cusf- 
tomary  modes  of  administration  (e). 

The  shares  of  persons  claiming  any  personal  estate  of  Duty  on  shares 
the  amount  or  value  of  20L  or  upwards  under  an  intes-  tate'a  estate, 
tacy  are  subject  to  the  same  duty  as  legacies  to  persons 
of  the  same  degree  of  kindred  (/).     If  there  be  no  next 
of  kin,  the  crown,  by  virtue  of  its  prerogative,  will  stand  The  crown, 
in  their  place  (^),  but  subject  always  to  the  widow's 
right  to  a  moiety  in  case  she  should  survive  (A). 

The  division  of  the  personal  estate  of  an  intestate.  Place  of  the 
effected  by  the  Statute  of  Distributions,  is  remarkable 
for  its  fairness.  The  only  provision  which  might  be 
amended  is  that  which  places  the  half  blood  on  an  equa- 
lity with  the  whole.  A  corresponding  equality  in  inte- 
rest and  feeling  but  rarely  exists  in  actual  life.  The 
proper  place  for  the  half  blood  appears  to  be  that  now 
assigned  to  them  in  the  descent  of  real  estate,  according 
to  the  recommendation  of  the  Keal  Property  Commis- 
sioners, namely,  next  after  those  of  the  same  degree  of 
the  whole  blood  (i).  The  appointment  of  an  executor 
or  adminstrator,  in  whom  the  whole  personal  property 
is  vested,  with  fiill  power  of  disposition,  tends  greatly  to 
simplify  the  title  to  leasehold  estates  and  other  property 
of  a  personal  nature.     It  could  be  wished,  however,  that 

(rf)  Ante,  p.  801.  Vict.  c.  8. 

le)  Stat.  19  &  20  Vict  c.  94.  (A)  Ch/t^  t.  JRobeHs,  8  Sim. 

(/)  Stat  65  Geo.  nX  c.  184.  214. 

See  ante,  pp.  321,  322.  (t)  See  Principles  of  the  Law 

(^)   Taylor  v.   Haygarth,   14  of  Real  Property,  77,  Ist  ed. ;  82, 

Sim.'  8;  Powell  v.  Merrett,  1  Sma.  2nd  ed.;  86,  8rd  and  4th  eds.;  91, 

&  Giff.  881.    See  Stat.  15  &  16  5th  ed.;  97,.6thed.;  100,  7th  ed. 
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Pomteln 
which  distri- 
bation  is  pre- 
f  enble  to 
descent. 


the  office  of  an  administrator  were  transmissible  in  the 
same  manner  as  that  of  an  executor.  In  other  respects, 
the  distribution  of  personal  estate  on  intestacy  ap- 
proaches &r  more  nearly  to  the  disposition  which  the 
deceased  himself  would  probably  have  made,  than  the 
descent  of  real  property,  either  at  the  common  law  or 
according  to  the  custom  of  gayelkind.  A  person  pos- 
sessed only  of  small  landed  property  usually  dcTises  it 
to  trustees  for  sale,  with  full  power  to  give  receipts  to 
purchasers,  and  directs  the  division  of  the  produce  by 
his  trustees  amongst  his  children  in  such  shares  as  he 
may  think  just,  with  regard  to  the  provision  already 
made  for  any  of  them  in  his  lifetime.  He  does  not 
leave  his  younger  children  to  beggary  in  order  that  his 
whole  property  may  devolve  to  his  eldest  son  according 
to  the  course  of  the  common  law,  a  course  pursued,  as 
the  author  believes,  in  no  other  civilized  country  in  the 
world  (A).  Neither  does  he  leave  it  to  all  his  sons 
equally  in  undivided  shares,  thus  inflicting  an  injustice 
on  his  daughters,  and  allowing  all  plans  for  the  improve- 
ment of  the  lands  to  be  checked  by  one  dissentient  voice, 
unless  a  partition  should  be  resorted  to,  by  which  the 
property  would  be  split  up  into  parcels  too  small  for  the 
convenience  of  agriculture.  If  by  any  accident  a  man 
should  die  without  making  his  will,  it  would  seem  to 
be  the  province  of  an  equitable  legislature  to  make  such 
a  disposition  of  his  property  as  would,  in  ordinary  cir- 
cumstances, most  nearly  correspond  with  his  intention. 
It  is  true  that  when  property  is  large,  it  is  usually 
entailed  on  the  eldest  son  and  his  issue,  subject  to 
Primogeniture,  moderate  portions  for  the  younger  children.  This  cus- 
tom of  primogeniture  is  suited  to  the  institutions  of  our 
country,  and  to  the  habits  of  the  class  to  which  large 
landed  property  usually  belongs,  and  the  author  has  no 
wish  to  see  it  disturbed.     The  settlements,  however,  by 


(*)  Co.  Litt  191  a,  n.  (1),  ri.  4. 
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which  these  entails  are  created  are  more  frequently  made 
by  deed  than  by  wilL  They  almost  invariably  contain 
provisions  for  the  portions  of  younger  children^  varying 
in  amount  with  the  value  of  the  property;  and,  whether 
made  by  deed  or  will^  they  are  usually  long  and  intri- 
cate in  their  nature,  providing  for  the  numerous  contin- 
gencies  which  may  arise  under  the  peculiar  circumstances 
of  each  &mily.  Nothing  in  &ct  can  be  more  different 
than  the  devolution  of  an  estate  to  the  eldest  son  under 
a  fiimily  settlement,  and  the  descent  on  an  intestacy  to 
the  eldest  son  as  heir  at  law.  In  the  one  case  he  takes 
subject  to  the  proper  claims  of  the  other  members  of 
his  fiunily ;  in  the  other  he  is  bound  to  them  by  no  ob- 
ligation at  all.  There  seems  to  be  no  method  of  making, 
in  case  of  intestacy,  any  sort  of  disposition  of  landed 
property  which  might  be  reasonably  simple,  and  at  the 
same  time  resemble  an  ordinary  family  settlement.  If 
such  a  settlement  be  not  made  by  deed,  the  owner  has 
ample  power  of  effecting  the  same  object  by  his  will. 
Intestacy,  in  fact,  rarely  happens  to  the  owner  of  large 
landed  property.  The  property  which  descends  to  heirs 
under  intestacies,  though  large  in  the  aggregate,  is 
generally  small  in  individual  cases.  When  the  wishes 
of  all  cannot  be  consulted,  that  which  would  have  been 
the  wish  of  the  generality  of  intestates  ought  apparently 
to  form  the  foundation  of  the  rule.  From  a  considera- 
tion of  these  circumstances  the  reader  may  perhaps  be 
induced  to  think,  that  if,  in  case  of  intestacy,  the  rules 
for  the  devolution  of  real  and  personal  estate  were  iden- 
tical, and  with  some  slight  variations  similar  to  those 
which  now  exist  as  to  personalty,  the  law  on  this  sub- 
ject would  be  rendered  both  more  simple  and  more  just. 

The  descent  of  real  estate  to  distant  heirs,  and  the  Descent  and 
devolution  of  personalty  to  distant  kindred,  involve  an  ^jj^j^heirs* 
amount  of  learning  and  litigation,  the  abolition  of  which  and  kindred, 
would  perhaps  be  desirable.     The  family  and  near  re- 
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lations  of  an  intestate  Have  generally  claims  upon  his 
bounty,  which  ought  not  to  be  disappointed  by  the  acci- 
dent of  his  decease  without  making  a  wilL  But  distant 
relatives  have  seldom  any  such  claims,  nor  consequently 
any  expectation  of  such  claims  being  fulfilled.  To  with- 
hold fix>m  them,  therefore,  that  which  they  had  never 
expected  to  enjoy,  would  not  be  to  inflict  a  loss.  Under 
the  present  system,  the  property  of  an  intestate  who  has 
no  near  relations,  is  not  unfrequently  frittered  away  in 
expensive  contests  between  opposing  claimants,  or  else 
it  devolves  unexpectedly  upon  persons  who,  for  want  of 
previous  education,  are  unable  to  make  use  of  it  with 
benefit  either  to  themselves  or  to  the  community.  In  a 
country  so  heavily  burdened  as  our  own,  any  addition 
to  the  public  income,  not  having  the  pressure  of  a  tax, 
would  be  a  very  desirable  acquisition.  Such  an  addi- 
tion might,  as  it  appears  to  the  author,  be  very  properly 
made  by  the  devolution  to  the  public  of  the  properties 
of  intestates  having  none  but  distant  relatives.  The 
country  in  which  a  man  has  lived,  and  in  which  his 
property  has  been  acquired,  or  at  any  rate  protected, 
has  certainly  some  claims  upon  him,— claims  which 
seem  preferable  to  those  of  the  man  who,  in  the  case  of 
real  estate,  founds  his  title  on  his  descent  fix>m  the  mast 
remote  male  paternal  ancestor  of  the  intestate  (/),  or 
who  claims  a  share  in  the  personalty  because  he  chances 
to  be  a  survivor  amongst  the  multitude  standing  in  the 
fifth  or  sixth  degree  of  a  series  of  kindred  which  in- 
creases, as  it  grows  distant,  in  geometrical  progres- 
sion (m). 

(0  See  Principles  of  the  Law  (m)  The  author's  attention  has 

of  Real  Property,  78,  Ist  ed. ;  88,  since  been  called  to  a  similar  pro- 

2nd  ed.;  87,  8rd  and  4th  eds.;  92,  posal  in  Mill's  Political  Economj, 

£th  ed.;  98, 6th  ed.;  101,  7th  ed.  vol.  1,  pp.  272,  273,  2nd  ed. 
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CHAPTER  V. 

OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

Marriage^  being  essential  to  the  welfare  of  the  com- 
munitjy  and  also  involving  important  consequences  to 
the  individuals  concerned^  is  not  on  the  one  hand 
allowed  to  be  unduly  restrained,  nor  on  the  other  to  be 
brought  about  bj  un&ir  means. 

Amongst  the  many  striking  diiferences  between  the  Restraints  od 
laws  of  real  and  personal  property,  by  which  our  legal  "^"^^'■^•K^ 
system  is  complicated,  will  be  found  the  rules  relating 
to  attempted  restraints  on  marriage.  Beal  estate  is 
governed  by  the  rules  of  the  common  law ;  but  personal 
estate,  when  bequeathed  by  will,  has,  as  we  have  seen  (a),  • 
long  been  subject  to  the  jiuisdiction  of  the  ecclesiastical 
courts.  These  courts  have  adopted,  with  some  modifi- 
cation, the  rules  of  the  civil  law,  which  is  more  favour- 
able than  the  common  law  of  England  to  liberty  of 
choice  in  marriage.  Hence  it  follows  that  some  restric- 
tions on  marriage,  which  are  valid  when  applied  to  a 
gift  of  real  estate,  are  void  when  attempted  to  be  im- 
posed on  a  gift  of  pergonal  property.  The  rules  respect- 
ing real  and  personal  estate  so  far  agree  that  a  condition 
annexed  to  a  gift  of  either,  that  a  person  shall  not 
marry  at  all,  is  void(i).  But  a  gift  of  either  by  a 
husband  to  his  wife  during  her  widowhood  is  valid  (c) ; 
neither  would  a  gift  of  the  income  of  property  to  a 
single  person  until  marriage,  with  a  gift  over  on  mar- 

(a)  Ante,  p.  313.  Cr.  145 ;  Morley  v.  RennoldBon^ 

(J>)  Shop.  Touch.  132 ;  Perrin  2  Hare,  570. 

T.  Lyon,  9  East,  170,  183;  RUh-  (<j)  Barton  v.  Barton^  2  Vcm. 

ton  V.  Cobb,  9  Sim.  615;  5  My.  8c  808. 


348  OF  PEBSONAL  ESTATE  GENERALLY. 

Marriage  with-  riage,  appear  to  be  invalid  (d).  When,  however,  a  gift 
out  conaent.  ^  made,  with  a  condition  that  it  shall  be  forfeited  if  the 
donee  marry  without  the  consent  of  certain  trustees  or 
other  persons,  the  difference  between  the  kws  of  real 
and  personal  estate  becomes  conspicuous.  K  the  gift 
be  of  real  estate,  or  of  money  charged  on  real  estate,  it 
will  cease  on  the  event  of  marriage  without  the  required 
consent  (e).  But  if  it  be  a  bequest  of  personal  property, 
the  condition  is  regarded  as  merely  in  terrarem  and 
void  (/),  unless  accompanied  by  a  bequest  over  to  some 
other  person  on  the  marriage  taking  place  without  con- 
sent (g) ;  so  that  the  legatee  will  be  entitled  to  retain 
the  legacy,  notwithstanding  his  or  her  marriage  without 
consent,  unless  on  that  event  it  be  expressly  given  in 
some  other  manner.  Such  conditions  in  bequests  of 
personalty,  when  unaccompanied  by  a  gift  over,  are 
called  in  terrorem,  because,  says  Lord  Eldon,  "they 
are  supposed  to  alarm  persons,  when  we  know  they  con- 
tain no  terror  whatsoever  "  (A). 

Marriage  bro-        In  order  to  prevent  marriages  fix)m  being  uniairly 
*^*^  obtained,  it  is  a  rule  in  equity  that  aU  contracts  for  re- 

ward for  procuring  marriages  (called  marriage  brocage) 
are  void  (i).  And  if  a  parent  or  guardian  should  stipu- 
late for  any  private  benefit  for  the  marriage  of  his  child 
or  ward,  such  stipulation  would  be  void,  and  money  ac- 
tually paid  under  it  would  be  decreed  to  be  refunded  (j). 

(d)  See  Biffkt  d.  Compton  v.      Ca.  22. 

Compton,  9  East,  267  ;  Morley  y.  (^)  Stratton  v.  Orymet,  2  Vera. 

Bennoldson^  2  Hare,  670,  680;  ^b7\  Harvey y.Aiton,\A^.^l% 

Webb  V.  Grace,  2  PhiL  701 ;  Lloyd  Clarke  v.  Parker,  19  Vos.  1, 13. 

V.  Lloyd,  2  Sim.  N.  S.  255;  Heath  (h)  19  Vea.  18. 

V.  Lemis,  8  De  Gex,  M.  &  G.  954;  (i)  Hall  v.  Potter,  3  Levin*, 

Ihans  V.  Protter,  V.  C.  W.,  10  411;  Shower's  Par.  Gas.  76. 

Jar.  N.  S.  886.  (j)  1  Fonblanque  on  Equity, 

(e)  ReynUh  v.  Martin,  3  Atk.  262 ;  Smith  v.  Bruning,  2  Vem. 
380, 333.  392. 

(/)  Bellasis  v.  Ermine,  1  Cha. 
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Few  marriages  are  now  contracted  between  persons  Maimge  set- 
possessing  any  amount  of  property,  without  a  previous  *^®°^®^*^ 
settlement  of  such  property  being  made,  in  some  stipu- 
lated maimer,  for  the  benefit  of  the  intended  husband 
and  wife  and  the  children  of  the  marriage.   As  marriage 
is  a  valuable  consideration  (A),  such  settlements  are  bind- 
ing on  both  parties  if  of  full  age.     And  an  act  of  parlia-  New  enact- 
ment has  recently  been  passed  (Z),  enabling  every  infant,  Sate."* 
not  under  twenty  if  a  male,  and  not  under  seventeen  if  a 
female,  to  settle  his  or  her  property,  whether  real  or  per- 
sonal, upon  marriage,  provided  the  sanction  of  the  Court 
of  Chancery  be  obtained.     But  if  the  settlement  be  not  Not  binding 
made  under  the  provisions  of  this  act,  and  either  hus-  ^f*"^^  ^"  ^ 
'  band  or  wife  should  be  underage,  the  settlement  will  not 
be  binding  on  him  or  her  (m),  although  the  other  party, 
if  of  full  age,  will  be  bound  by  it(n).     And  if  both  of  | 
them  should  be  under  age,  neither  of  them  will  be  bound   I 
by  it.     The  circumstance  of  the  settlement  of  an  infant's 
personal  property  being  fair  and  reasonable,  and  made 
with  the  approbation  of  his  or  her  guardians,  was  for- 
merly considered  as  giving  it  validity  (o) ;  but  this  cir- 
cumstance seems  now  to  have  no  weight.     It  has,  how- 
ever, been  decided  that  a  competent  legal  jointure  (p) 
settled  on  the  intended  wife,  then  an  in&nt,  with  the 
concurrence  of  her  guardians,  in  lieu  of  her  right  to 
dower  out  of  her  husband's  freehold  lands,  and  in  lieu  of 
her  distributive  share  of  his  personal  estate  in  the  event 
of  his  intestacy,  was  sufficient  to  deprive  her  both  of  her 
dower  and  of  her  distributive  share  in  her  husband's 


(ib)  Ante,  p.  72.  C.  C.  106;  Milnerr.  Lord  Hare- 

(0  Stat.  18  &  19  Vict.  c.  43 ;  ivood,  18  Vea.  269. 

Be  Dalton,  6  De  Gex,  M.  &  G.  (o)   2   Roper's   Husband   and 

201,  extended   to  the  Court  of  Wife,  26. 

Chancery  in  Ireland,  by  stat  23  (j?)  See  Principles  of  the  Law 

&  24  Vict  c.  83.  of  Beal  Property,  174,   1st  ed. ; 

(m)  MUfon  v.  Elmn,  18  Sim.  184,  2nd  ed. ;  191,  3rd  ed. ;  192, 

809 ;  Le  Vaueur  y.  Serattan,  14  4th  ed.;  201, 5th  ed.;  211,6th  ed.; 

Sim.  116.  216,  7th  ed. 

(?*)  Durn/ord  y.  Lane,  1  Bro. 
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personalty  (q).  When  the  intended  wife  only  is  an  in- 
&nt^  a  settlement  of  her  personal  estate  in  possession  is 
valid;  on  account  of  the  interest  which,  as  we  shall  see, 
ihe  law  gives  to  the  husband  in  such  personal  estate. 
The  settlement  in  such  a  case  is  in  fistct  not  made  by 
the  wife,  but  by  the  husband,  who,  being  adult,  is  boimd 
by  its  provisions  to  the  extent  of  the  interest  which  he 
would  have  taken  had  no  settlement  been  made  (r). 

Andent  rights       If  no  settlement  be  made,  the  principles  which  govern 
^^  *^^c  rights  of  husband  and  wife  to  personal  property  must 

still  be  traced  to  the  circumstances  of  ancient  rather 
than  of  modem  times.  In  ancient  times  landed  property 
was  by  &r  the  most  important ;  and  the  wife  was  ac- 
cordingly entitled  to  a  provision  out  of  the  lands  of  her 
husband,  in  the  event  of  her  surviving  him,  which  no 
alienation  that  he  could  make,  nor  any  debts  which  he 
might  incur,  were  able  to  set  aside  («).  But  in  those 
days  personal  property  was  of  too  insignificant  a  value 
to  be  the  subject  of  any  such  provision.  And  if  a  woman 
now  marry  without  a  settlement,  she  has  still  no  claim 
on  her  husband's  personal  estate,  however  large,  unless 
he  should  happen  to  die  intestate,  in  which  case,  as  we 
have  already  mentioned,  she  is  entitled  to  a  third  or  a 
half  of  what  he  may  leave,  according  as  he  may  or  may 
not  leave  issue  surviving  him.  A  husband,  on  the  other 
hand,  was  in  ancient  times  considered  absolutely  entitled 
to  such  personal  chattels  as  his  wife  might  possess:  In 
this  respect  the  law  was  then  both  simple  and  sufficient. 
By  the  act  of  marriage,  the  wife  placed  herself  under  the 
coverture  or  protection  of  her  husband.  She  became  in 
the  law  French  of  those  days  a  feme  covert  Thenceforth 
all  demands  to  which  she  was  personally  liable  were  to 

(q)  Earl  of  BuoUngham  y.  of  Real  Property,  172,  Ut  ed. ; 

Drury,  8  Brown's  Par.  Gas.  492.  182,  2nd  ed. ;  189,  8rd  ed. ;  190, 

(r)  TroUape  y.  Lmton,  1  Sim.  4th  ed. ;  199,  501  ed. }  209,  6th 

&  StA.  477,  486.  ed. ;  213,  7th  ed. 

{•)  Sec  Principles  of  the  Law 
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be  answered  by  her  natural  protector.  The  wife  was 
considered  as  merged  in  her  husband^  and  both  were 
regarded  as  but  one  person  {t).  So  long  therefore  as  the 
coverture  continued^  that  is,  during  the  joint  lives  of  the 
husband  and  wife,  the  husband  was  absolutelj  entitled 
to  all  personal  property  which  his  wife  might  acquire, 
and  was  also  liable  to  the  payment  of  all  debts  which 
she  might  previously  have  incurred.  These  simple 
principles  still  pervade  the  law  relating  to  the  husband's 
interest  in  his  wife's  personal  estate,  although  the  several 
different  species  of  personal  estate  to  which  modem 
civilization  has  given  rise,  conjoined  with  the  rules  of 
equitable  administration  laid  down  by  the  Court  of 
Chancery,  have  given  to  this  branch  of  law  a  perplexity 
unknown  to  the  simple,  though  somewhat  harsh,  rules 
of  our  ancestors. 

In  the  first  place,  then,  personal  property  of  the  The  wife's 
ancient  kind,  namely,  chattels  personal  or  moveable  ^^^l^i^^'to 
goods,  belonging  to  the  wife  at  the  time  of  her  mar-  her  husband, 
riage,  or  given  to  her  afterwards,  become  the  absolute 
property  of  her  husband  in  the  same  manner  precisely 
as  if  they  had  been  originally  his  own,  or  had  been  sub- 
sequently given  to  him  {u).     He  may  dispose  of  them 
as  he  pleases  in  his  lifetime  or  by  his  will ;  they  wiU  be 
subject  to  his  debts ;  and  if  he  should  die  intestate,  the 
wife  will  have  no  further  claim  to  them  than  to  any 
other  of  his  effects.     So  imperative  is  this  rule,  that  if 
chattels  personal  be  given  to  a  married  woman  jointly 
with  a  stranger,  the  law  will  instantly  sever  the  jointure, 
and  make  the  husband  and  the  stranger  tenants  in 
common  (t?). 

(0  Pr.  B.  P.  164, 1st  ed. ;  176,  (C)  8  j  1  Bop.  Wash,  and  Wife, 

2nd  ed. ;  188,  8rd  ed. ;  184,  4ih  169. 

ed. ;  190,  5th  ed. ;  200,  6th  ed.$  (v)  Braoebridffey.  QfokfYlow- 

207, 7th  ed.  den,  418.    See  Me  Barton'9  wiU, 

(u)  Co.  Litt.  800  a ;  851  b  ;  10  Haro,  12. 
Bac.  Abr.  tit  Baion  and  Feme, 
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FaraphenuOia.  The  ovlj  exceptions  to  this  sweeping  rule  are  the 
wife's  paraphernalia^  so  called  from  the  Greek  icapa^tpvf^^ 
being  things  to  which  the  wife  is  entitled  over  and 
above  her  dower.  The  wife's  paraphernalia  consist  of 
her  apparel  and  ornaments  suitable  to  her  rank  and 
degree  (or) ;  and  gifts  made  by  the  husband  to  his  wife 
of  jewels  or  trinkets  to  be  worn  by  her  as  ornaments 
are  considered  as  part  of  her  paraphernalia  (y).  These 
articles,  equally  with  the  wife's  other  personal  chattels, 
may  be  disposed  of  by  the  husband  in  his  lifetime  (z)^ 
and,  with  the  exception  of  the  wife's  necessary  clothing, 
are  also  liable  to  his  debts  (a).  The  wife  also  herself 
has  no  power  to  dispose  of  them  by  gift  or  will  during 
her  husband's  lifetime  (b).  But  paraphernalia  diflfer 
from  the  wife's  other  personal  chattels  in  this  respect, 
that  the  husband,  though  he  may  dispose  of  them  in  his 
lifetime,  has  no  power  to  bequeath  them  away  from  his 
wife  by  his  will  (c).  Gifts  of  jewels  or  trinkets  made 
to  the  wife  by  a  relative  or  friend,  either  upon  or  after 
her  marriage,  will  generally  be  considered  in  equity  as 
intended  for  her  separate  use(d)y  in  which  case  they 
will  not  be  reckoned  amongst  her  paraphernalia,  but 
will,  as  we  shall  hereafter  see,  be  exempt  from  the 
control  and  debts  of  her  husband,  and  may  be  disposed 
of  by  the  wife  in  the  same  manner  as  if  she  were  un- 
married. 

Choaes  in  ac-         With  regard  to  such  of  the  wife's  personal  estate  as 
^^^  is  not  in  possession,  but  for  which  she  has  only  a  right 

{x)  2  Bl.  Com.  486 ;  2  Bop.  Lard  Tbfvmend  t.  WindhaMf  % 

Husb.  and  Wife,  140 ;   11  Vin.  Vea.  aen.  1,  7. 

Abr.  tit  Execntora  (Z.  5).  (ft)  2  Bop.  Hnab.  and  Wife, 

(y)  Oraham  v.  Londonderry,  141. 

8  Atk.  894 ;  JervoUe  t.  Jervoue,  (c)  Tipping  v.  Tipping^  1  P. 

17  Beay.  666.  Wms.  730 ;  NoHhey  t.  Northey, 

(z)  Ibid. ;   2  Bop.  Hnsb.  and  2  Atk.  77. 

Wife,  141.  (d)  Oraham  t.  Londonderry^ 

(a)  2BI  Com.  486;  JUdoutr.  8  Atk.  894;  2  Bop.  Unab.  and 

Harl  of  Plynuntth,  2  Atk.  104 ;  Wife,  148. 
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to  sue,  the  rights  of  the  husbaad  are  different,  according 
as  the  proceedings  against  the  persons  liable  to  be  sued 
must  be  taken  in  a  court  of  law  or  of  equity.  Pro- 
perty of  this  nature,  as  we  have  already  seen  (e),  is 
termed  in  law  French  choses  in  action :  such  as  may  be 
recovered  by  action  at  law  are  called  legal  choses  in 
action,  and  such  as  may  be  recovered  by  suit  in  equity 
are  called  equitable  choses  in  action.  With  regard  to 
each  of  them,  the  rights  of  the  husband  are  of  a  different 
kind,  although  in  each  the  same  rule  applies,  that  if  he 
can  get  them  into  his  possession  during  the  coverture 
he  has  a  right  to  keep  them,  otherwise  they  will  belong 
to  his  wife  (/). 

Legal  choses  in  action  consist  principally  of  debts  Legal  choses 
due  to  the  wife,  and  secured  or  not  by  bond,  or  by  bills  "^  ^^^* 
or  promissory  notes.  Of  all  these  the  husband  has  a 
right  to  receive  payment,  and  should  payment  be  re- 
fused him,  he  may  sue  for  them  in  the  joint  names  of 
himself  and  his  wife  (g) ;  but  bills  and  notes  of  the  wife 
payable  to  order,  being  transferable  by  indorsement, 
may  be  indorsed  by  the  husband  alone  (A),  or  sued  for 
in  his  own  name  (i).  All  such  legal  choses  in  action 
as  accrued  to  the  wife  after  her  marriage  may  be  sued 
for  by  the  husband,  either  in  the  joint  names  of  himself 
and  his  wife,  or  in  his  own  name  only  (k) ;  but  if  the 
wife  has  really  no  interest,  he  cannot  of  course  make 
use  of  her  name  (/).  If  the  husband  should  sue  in  the 
joint  names  of  himself  and  his  wife,  the  benefit  of  the 

(«)  Ante^  p.  4.  and  therefore  not  negotiable. 

(/)  2  Bl.  Com.  434 ;  1  Wms.  (h)  Masan  v.  Morgan,  2  Ad.  & 

on  Execntora,  pt  2,  bk.  8,  ch.  1,  El.  30. 

B.  8.  (i)  Burrovgh  v.  Most,  10  Bam. 

(g)  1  Bop.  Hnsb.  and  Wife,  &  Cress.  658. 

213,  214;  Slierrington  v.  Yates,  (*)  1  Bop.  Huab.  and  Wife,  218. 

12  Mee.  &  WeU.  855.    In  this  case  (0  Abbot  v.  Blofield,  Cro.  Jac. 

the  note  was  not  payable  to  order,  644. 

W.P.P.      .  .  A  A 
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Hnsband  sur- 
viving most 
take  oat  ad- 
ministretioii. 


Exception. 


judgment  of  the  court  will  in  case  of  his  decease  survive 
to  her  (m) ;  but  if  he  sue  in  his  own  name,  the  benefit 
of  the  judgment  will  form  part  of  his  own  personalty. 
If;  however,  the  husband  should  not  have  received  the 
money  in  his  lifetime,  or  should  not  have  obtained 
judgment  for  it  in  his  own  name,  his  wife  will,  on  his 
decease,  be  entitled  by  survivorship  to  the  chose  in 
action  so  remaining  still  unreduced  into  possession  (n) ; 
and  bills  and  notes  form  no  exception  to  this  rule  (o). 
But,  if  the  wife  should  die  before  her  husband,  these 
choses  in  action,  still  remaining  unreduced,  will  form 
part  of  her  personal  estate;  and  her  husband  must 
take  out  administration  to  her  effects  before  he  can 
proceed  to  recover  them(jp):  when  recovered,  they 
will,  with  the  rest  of  her  personalty,  belong  to  himself 
absolutely,  after  payment  of  her  debts  (r/).  The  only 
exception  to  this  rule  occurs  in  the  case  of  the  husband 
being  entitled,  in  right  of  his  wife,  to  ^^  any  estate  in 
fee  simple,  fee  tail,  or  for  term  of  life,  of  or  in  any 
rents  or  fee-farms,"  in  which  case  the  husband,  after 
the  death  of  his  wife,  is  empowered  by  statute  (r)  to 
recover  the  arrears  accrued  to  his  wife  before  marriage 
by  action  of  debt  or  distress.  But  this  provision  does 
not  apply  to  the  rents  reserved  upon  leases  for  years  (*). 


Equitable 
choBes  in  ac- 
tion. 


Equitable  choses  in  action  consist  principally  of  lega- 
cies, residuary  personal  estate  of  testators,  and  money  in 
the  funds.     But  all  kinds  of  property,  including,  as  is 


(»i)  1  Vem.  896;  1  Rop.  Husb. 
and  Wife,  212. 

(n)  Co.  Litt.  351  b. 

(o)  Richards  v.  RieMrdiy  2 
Bam.  &  Adol.  447;  Gaters  v. 
Madeley,  6  Mee.  &  Wels.  423 ; 
Hart  v.  Stephens,  6  Q.  B.  937 ; 
Scarpellini  y,  Atclieton,  7  Q.  B. 
864. 


(p)  1  Rop.  Husb.  and  Wife, 
205.  See  JBetts  v.  Kimpton^  2 
B.  &  Adol.  273. 

{q)  Stat.  29  Car.  H.  c.  3,  a.  25, 
ante,  p.  340. 

(r)  Stat.  32  Hen.  VIIL  c.  37, 

8.8. 

(«)  Pretcott  V.  Boucher f  S  Barn. 
&  Adol.  849. 
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now  decided^  both  freehold  estatesCO  and  chattels  real  {u), 
vested  in  trustees^  who  are  answerable  only  to  the  Court 
of  Chancery,  are  subject  to  a  rule  of  equity,  by  which 
equitable  choses  in  action  are  mainly  distinguished  from 
such  as  are  merely  legal  This  rule  is  as  follows :  that 
the  Court  of  Chancery  will  not  assist,  nor,  if  the  wife 
should  dissent,  will  it  allow,  the  husband  to  recover  or 
receive  any  property  of  his  wife  recoverable  only  in  that 
court,  without  his  settling  a  due  proportion  of  such  pro- 
perty on  his  wife  and  children  (x).  The  right  of  the  wife  Wife's  eauity 
to  such  a  provision  is  termed  the  tcife's  equity  for  a  settle^  nient, 
fnent(y).  In  fixing  the  proportion  to  be  settled,  a  prior 
settlement  will  always  be  taken  into  account  {z).  But 
where  no  settlement  has  previously  been  made,  the  pro- 
portion required  to  be  settled  on  the  wife  is  most  fre- 
quently one-half  (a) ;  and  sometimes  the  court  has  gone 
so  far  as  to  require  a  settlement  of  the  whole  fund  (ft). 
Although  the  children  are  usually  inserted  in  the  settle- 
ment, yet  the  right  is  personal  to  the  wife,  and  may  be 
waived  by  her  (c) ;  nor  will  it  survive  to  the  children  in 
case  of  her  decease  before  the  court  has  made  its  de- 

(t)  SturgU  V.   Champneys,  5  L.  C,  12  Jur.  N.  S.  538. 

Myl.  &Cr.  97;  Worthamy.  Pem^  {a)  1  Rop.  Husb.  and  Wife, 

hertan,  1  De    Gex    &  S.  644;  260;  Archer  r.  Gardiner,  I  C.F. 

Olea/ves  v.  Paine,  1  De  Gex,  J.  Coop.  340. 

&  8.  87.    See,  however,  Sngd.  V.  (J)  Brett  y.  Oreenwell,  3  You. 

&  P.  460, 18th  ed.-,  660, 14th  ed.  &  CoU.  230  $  Gardner  v.  Mar- 

(«)  Ha/Mon  Y,Keating,  4  Haro,  1.  thall,  14  Sim.  576 ;  Seett  v.  Spoi- 

(a?)  It  was  formerly  held  that  hett,  3  Mac.  8c  Gord.  699;  Dunk- 

the  wife's  equity  to  a  settlement  ley  ▼.  Bunkley,  L.  C,  16  Jnr.  767; 

did  not  extend   to  smns   under  2  De  Gex,  M.  &  G.  390;  Marshall 

200Z. ;  Ibden  v.  Finney,  4  Ross.  y.  Ihwler,  16  Beay.  249;  Gent  y. 

428  ;  bnt  this  distinction  is  now  Morris,  10  Hare,  883;  Me  Weleh- 

abolished ;  In  re  Cutler,  14  Beay.  man,  1  Giff.  31. 

220;  Re  Kincaid,  1  Drew.  326.  (jo)  Mwray  y.  Lord  Mibanh, 

(y)  1  Bop.  Hnsb.  and  Wife,  256  13  Yea.  6.    Bnt  the  wife  having 

et  seq.  once  insisted  on  her  right  cannot 

(z)  March Y, Head, 8 Atk, 720;  afterwards  waive  it;  Barker  v. 

Zady  JSHbanh  y.  Mowtolieu,  6  Lea,  6  Mad.  880 ;    Whittem  v. 

Yes.  787;  Mrskine's  trust,  1  Kay  Saivyer,  1  Beav.  693. 
&  John.  802;  J^rett  v.  Willows, 

A  a2 
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cree  (d) ;  but  if  she  die  after  the  decree,  it  will  still  be 
carried  into  effect  for  the  benefit  of  the  children  («)• 
This  rule  of  the  Court  of  Chancery  is  founded  on  one 
of  the  maxims  of  equity,  that  he  who  would  have  equity 
must  do  what  is  equitable  (/) ;  it  cannot,  therefore,  be 
enforced  until  the  time  arrives  when  the  fimd  becomes 
payable  to  the  husband  (g).  If,  however,  as  most  fre- 
quently happens,  the  husband  can  obtain  from  the  exe- 
cutor or  trustee  of  the  frmd  in  question  payment  of  it 
to  himself,  without  the  assistance  of  the  court,  he  has 
a  right  to  do  so,  and  in  this  case  the  wife^s  equity  is  at 
once  excluded ;  and  if  the  time  of  payment  has  arrived, 
the  executor  or  trustee  may  safely  pay  over  the  fund  to 
the  husband,  unless  the  wife  shall  have  already  filed 
her  bill  in  Chancery  to  enforce  her  right  to  a  settle- 
ment (A) ;  and  the  receipt  of  the  fund  by  the  husband, 
when  it  has  thus  become  payable,  is  also  an  effectual 
bar  to  the  wife's  right  by  survivorship  (i). 

Effect  of  the         If  the  husband,  instead  of  obtaining  payment  of  the 
^g^^t! ""    fund,  should  assign  it  to  a  third  person  (A),  or  if  he 
should  become  bankrupt  (/),  his  assignee  will  take  sub- 
ject to  the  wife's  equity  for  a  settlement,  in  the  same 
manner  as  if  no  assignment  had  been  made.     But  if 

(rf)  De  la  Garde  Y.LemprierB,  278;  Murray  y.  Lard  Mihank^ 

6  Beay.  844,  ovennliiig  Steinmitz  10  Ves.  90. 

y.  Halthin,  1  Glyn  &  Jam.  64 ;  (i)  1  Rop.  Hnsb.  and  Wife, 

Baker  y.  Bayldan,  8  Hare,  210 ;  220 :  Bee*  y.  Xeith,  11  Sim.  388; 

Wallace  y.  Atd^jo,  V.  C.  K.,  9  Ouninffham  y.  Awtrcbus,  16  Sim, 

Jur.  N.  S.  687 ;  2  Drew.  &  Smale,  486. 

216 ;  affirmed  bj  Lords  Jos.  11  (ib)  1  Rop.  Hiub.  and  Wife, 

W.  R.  972 ;  1  De  Gex,  J.  &  S.  271 ;  Maleom  y.  Ckarleemorth,  I 

648.  Keen,  78,  74;  Seatt  y.  /^paiheU, 

(e)  Graves  y.  Clarke,  1  Keen,  8  Mac  &  Gord,  699 ;  Carter  y. 

182 ;  S.  C,  Cfravet  y.  Perkins,  6  Taggart,  5  De  Gez  &  Smale,  49; 

Sim.  584.  1  De  Gex,  M.  &  G.  286.     See 

(/)  2  P.  Wms.  641.  Ward  y.  Totes,  1  Drew.  &  S.  80. 

(g)  Osbamr.  Morgan,  9  Uvn,  (Q  1  Rop.  Hnsb.  and  Wife, 

482.  268. 

(A)  1  Rop.  Hnab.  and  Wife, 
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the  interest  to  which  the  wife  is  entitled  consists  of  an 
equitable  estate  for  her  life  only^  an  assignee  from  the 
husband  of  such  life  interest  for  valuable  consideration 
will  be  entitled  to  hold  it  as  against  the  wife's  equity  for 
a  settlement  (m) ;  although  she  would  be  entitled  to  a 
settlement  as  against  his  assignees  in  bankruptcy  (n). 
IS  the  husband  should  die  before  the  assignee  has  got 
possession  of  the  fimd^  leaving  his  wife  surviving,  the 
wife's  right  by  survivorship  will  prevail  over  the  title  of 
the  assignee,  whether  in  bankruptcy  (o)  or  for  valuable 
consideration  (jp). 

A  recent  act  of  parliament  (q)  enables  every  married  New  enact- 
woman,  with  the  concurrence  of  her  husband,  by  deed  tion  of^B?' 
to  dispose  of  every  future  or  reversionary  interest,  reTeraionaiy 
whether  vested  or  contingent,  of  such  married  woman, 
or  her  husband  in  her  right,  in  any  personal  estate  to 
which  she  shall  be  entitled  under  any  instiniment  (ex- 
cept her  marriage  settlement)  made  after  the  dlst  De- 
cember, 1857  ;  also  to  release  or  extinguish  any  power  Release  of 
in  regard  to  any  such  personal  estate,  and  also  to  re-  P^^®^ 
lease  and  extinguish  her  equity  to  a  settlement  out  of  And  of  equity 
her  personal  estate  in  possession  under  any  such  instru-  *o»«^ement. 
ment  as  aforesaid.     But  every  such  disposition  must  be  To  be  sepa- 
separately  acknowledged  by  her  in  the  manner  required  J^^^!^^^^' 
by  the  act  for  the  abolition  of  fines  and  recoveries  (r). 
And  nothing  therein  contained  is  to  extend  to   any 
reversionary  interest,  to  which  she  shall  become  entitled 

(m)  MliaU  v.  Cordell,  6  Mad.  187  j  EUuon  v.  Elwin,  13  Sim. 

149 ;  Stanton  v.  HaU^  2  Robs.  &  d09;  AiKbyy,  Ashby,  1  Coll.  558; 

M.  175,  182 ;  ndd  t.  Liiter,  10  Ze  Vasteur  v.  Seratton,  14  Sim. 

Hare,  140, 164 ;  3  De  Gex,  M.  &  116  ;    Miohelmore  v.  Mudge,  2 

G.  867 ;  Jle  Ihtffy*i  trust,  28  Bear.  Giff.  183. 

886.  (s)  Stat.  20  &  21  Vict  c.  67. 

(n)  Wright  V.  MorUfff,  11  Vea.  (r)  Stat  8  &  4  WiU.  IV.  c.  74. 

17.  See  Principles  of  the  Law  of  Real 

(o)  Pieroe  v.  Thomley,  2  Sim.  Property,  p.  189, 4th  ed.;  197, 5th 

167.  ed.  ;  207,  6th  ed. ;  212,  7th  cd. 

{p)  Hutehinfft  v.  Smith,  9  Sim. 
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under  any  instrument  by  which  she  shall  be  restrained 
from  alienating  or  affecting  the  same. 

ABsignmentof  If  the  wife  should  be  entitled  to  any  chose  in  action^ 
8ionu7^^oM8  whether  legal  or  equitable,  of  a  reyersionary  nature,  not 
in  actum.  within  the  aboye-mentioned  act,  the  effect  of  an  assign- 
ment by  the  husband  will  be  different  under  diflSsrent 
circumstances.  The  wife,  of  course,  cannot  assign,  for 
by  the  act  of  marriage  she  depriyes  herself  of  all  power 
so  to  do ;  and  the  husband  can  only  assign  to  another 
^^z^mple.  the  interest  to  which  he  may  be  entitled  himself.  Sup^ 
pose  therefore  that  the  wife  is  entitled,  on  the  death  of 
A.,  a  person  now  Hying,  to  a  sum  of  stock  standing  in 
the  names  of  trustees,  and  that  her  husband  should 
make  an  assignment  of  this  reyersionary  interest  to  B.^ 
a  purchaser:  the  benefit  which  will  accrue  to  B.  by 
yirtue  of  this  assignment  will  yary,  according  as  the 
husband,  the  wife,  or  A.,  the  tenant  for  life,  nuby  happen 
to  die  first.  If  the  husband  should  die  first,  B.  will  lose 
his  purchase ;  for  the  wife,  haying  sunriyed  her  husband, 
will  now  on  the  death  of  A.  be  entitled  to  the  stock, 
which  has  neyer  been  reduced  into  the  possession  of  her 
husband,  or  of  B.,  his  assignee  {s).  If  A.  should  die 
first,  B.  may  then  obtain  a  transfer  of  the  stock,  if  the 
trustees  choose  to  transfer  it  to  him,  and  if  the  wife 
should  not  have  filed  a  bill  to  enforce  her  equity  to  a 
settlement  (<).  But  if  the  trustees  should  refiise  to 
transfer  without  the  direction  of  the  Court  of  Chancery, 
or  if  the  wife  should  insist  upon  her  right,  then  B.  will, 
as  we  have  seenCtt),  most  probably  obtain  only  half  of 
the  fund  for  his  own  benefit^  and  will  be  obliged  to  settle 
the  other  half  on  the  wife  and  children.  If,  however,  _ 
the  wife  should  die  first,  then  this  chose  in  action,  re- 

(»)  Purdero  t.  Jackson,  1  Ross.  (f)    Greedy  v.  Lavender^  18 

1 ;  Banner  y.  Morton^  3  Raw.      Bear.  62. 
65.  (u)  Ante,  p.  855. 
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nudning  unreduced  into  possession,  will,  like  a  legal 
chose  in  action,  under  the  same  circumstances  (x),  re- 
main part  of  the  wife's  personal  estate ;  and  the  husband, 
on  taking  out  administration  to  his  wife,  will  be  bound 
t>7  his  previous  assignment.  B.  will  accordinglj  in  this ' 
Isingle  eyent  obtain  the  whole  fund,  subject  however  to 
the  wife's  debts,  if  anj.  It  was  once  thought  that  if  an 
assignment  could  be  obtained  from  the  tenant  for  life, 
of  his  life  interest  in  a  fund  circumstanced  as  above 
mentioned,  to  the  married  woman  entitled  to  the  rever- 
sion, she  would  be  in  the  same  situation  as  if  the  whole 
fund  had  been  originally  held  in  trust  for  her  absolutely ; 
and  that  after  such  an  assignment,  the  whole  fund 
might  therefore  be  transferred  to  the  husband  (y).  But 
it  is  contrary  to  the  general  principle  of  equity  to  allow 
the  rights  of  parties  to  be  affected  by  any  merger  or  ex- 
tinguishment of  interests;  and  the  doctrine  in  question 
has  been  overruled  (z). 

The  same  principles  which  apply  to  the  assignment  Release  of 
by  a  husband  of  his  wife's  reversionary  interest  in  a  *^'"'**^^ 
chose  in  action,  apply  also  to  his  release,  which  will  be 
as  little  binding  on  her  as  his  assignment,  in  case  of  her 
being  the  survivor  (a).     If,  however,  the  reversionary  Monej  charged 
chose  in  action  of  the  wife  consist  of  money  charged  on  ^^       ^^^^ 
real  estate,  the  wife's  interest  can  either  be  released  or 
assigned  by  a  deed  acknowledged  by  her,  with  the  con- 
currence of  her  husband,  under  the  provisions  of  the 
act  for  the  abolition  of  fines  and  recoveries  (6).     The 

(as)  Ante,  p.  854.  496. 

(y)  Creed  v.  Perry,  14  Sim.  (a)  Bogergy,  Aeaeter, l^Beay. 

592;  ffall  v.  Hugonin,  14  Sim.  446;  Barley  v.  Barley,  10  Hare, 

595;  BUhopp  v.  CoUhrook,^,  C.  825. 

E.,  11  Jmr.  793.  (h)  Stat  8  &  4  Will.  IV.  c.  74. 

(«)    Whittle   V.   Hhining,   11  See  Principles  of  the  Law  of  Real 

Bear.  222;  affirmed,  2  Phil.  731 ;  Property,  189,  4th  ed.;  197,  5th 

Bdnchett  t.  BrUcoe,  22  Beav.  ed.;  207,  6th  ed.;  212,  7th  ed. 
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contaraiy  was  decided  in  a  recent.  ca8e(c)^  which  jdbj 
now  be  considered  as  overruled  {d). 

Hnsband's  liA-  The  same  principle  of  the  merger  of  the  wife  in  the 
ndfe^B  debta.  husband^  which  gives  him  such  important  rights  in  her 
personal  estate,  renders  him  also  answerable  for  all  the 
debts  and  liabilities  of  his  wife  contracted  previously  to 
her  marriage  (e).  But  if  judgment  for  any  debt  be  not 
recovered  during  the  continuance  of  the  marriage,  the 
liability  ceases,  except  to  the  extent  of  the  assets  to 
which  the  husband  may  be  entitled  as  his  wife's  admi- 
nistrator (/) ;  and  if  the  wife  survive,  she  will  again 
become  solely  liable.  The  husband  is  also  bound  during 
the  coverture  to  supply  his  wife  with  necessaries  suitable 
to  her  station  in  life.  She  is  therefore,  whilst  living 
with  him,  considered  as  hb  agent  for  the  purchase  of  • 
any  such  necessary  articles  with  which  he  may  not  have  * 
supplied  her(^).  And  even  if  the  articles  should  not; 
be  necessaries,  yet  if  the  husband  be  aware  of  the  pur^, 
chase  (A),  or  if  he  recognize  it,  by  allowing  his  wife  tol 
use  or  wear  the  articles  bought  (i),  she  will  be  considered 
as  having  bought  them  with  his  authority,  and  he  wiU 
consequently  be  liable  to  pay  for  them. 

Fraud  on  the        The  burdens  with  which  the  husband  is  thus  charge^ 

nuSS^riffhto.  ^^^^  ^^  *^®  consideration  which  he  pays  for  his  marital 

rights  in  his  wife's  property.     It  is  therefore  a  rule  of 

law,  that  the  husband  shall  not,  previously  to  the  mar- 

^c)    Hohhy   V.    AlUn,  V.  C.  8  Bear.  227 ;  Ijuard^s  ease,  1  De 

Knight  Brace,  15  Jar.  835;  S.  C.  Gex,  F.  &  J.  638. 

nom.  ffobbp  v.  Collins,  4  De  Gcx  (/)  ffeard  v.  Stamford,  3  P. 

&  S.  289.  Wms.  409. 

(rf)  Sagd.  Real  Property  Sta-  (^)  2    Ropcr'B    Hasband    and 

tateB,p.  240;  Briggs  y.  Chamber-  Wife,  110;  Seaton  v.  Benedict, 

lain,  V.  C.  Wood,  18  Jar.  66 ;  6  Bing.  28. 

S.  C,  11  Hare,  69 ;  Tuer  v.  Tur-  (Ji)  Petty  v.  Anderson,  8  Bing. 

ner,  20  Beav.  660.  170. 

(fl)   2   Roper's   Husband    and  (i)  See  Montagv^  v.  Benedict, 

Wife,  78;  Palmar  v.  Wakefield,  8  Bam.  &  Cress.  631,  638. 
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riage,  be  defrauded  of  those  rights  by  his  intended 
wife  (A).  Accordingly  if  the  wife,  after  an  engagement 
to  marry,  should  assign  away  any  of  her  property  with- 
out the  knowledge  and  consent  of  her  intended  husband, 
such  assignment  would  be  void,  as  a  fraud  on  his  marital 
rights  (I).  And  the  circumstance  of  the  intended  hus- 
band's being  ignorant  of  her  possession  of  the  property 
in  question  would  be  immaterial  (ot). 

*  The  right  of  the  husband  to  the  whole  of  his  wife's  The  hiuband 
personal  estate,  in  the  event  of  her  decease  in  his  life-  "is^feto'di*. 
time,  may  be  waived  by  his  giving  her  authority  to  dis-  poae  of  her 
pose  of  such  estate,  or  any  part  of  it,  by  her  will ;  and  ^1^  ^Ul. 
such  a  will  will  be  valid  and  binding  on  the  husband  if 
he  once  allow  it  to  be  proved  (n).    But  during  the  wife's 
lifetime,  and  even  after  her  death,  until  probate  of  the 
will,  this  authority  may  be  revoked ;  and  if  the  husband 
should  die  before  the  wife,  such  a  will  would  not  be 
binding  on  the  wife's  next  of  kin  (o). 

But  at  the  present  day,  power  to  dispose  of  property  Trnsts  for  the 
of  any  kind  may  be  given  to  a  married  woman,  inde-  ^'^^^^^ 
pendently  of  her  husband,  by  means  of  a  trust  for  her 
separate  use^  which  trust  may  be  enforced  in  equity  (p). 
When  personal  estate  is  so  given,  the  wife  has  the  same 
powers  of  ownership  as  if  she  were  a  feme  sole ;  she 
may  accordingly  dispose  of  such  property  without  her 
husband's  concurrence,  either  in  her  lifetime  or  by  her 

(*)  Qnmtess  of  Strathmore  v.  486. 

Bowes,  1  Ves.  jnn.  22,  28.  (n)  1  Rop.  Hnab.  and  Wife,  169, 

(0  England  v.  Dorons,  2  Beav.  170. 

622;  Taylor  v.  Pugh,  1  Hare,  608;  {p)  16  Ves.  166. 

JPrideausp  y.  Lonsdale,  4  Giff.  (^)  See  Principles  of  £he  Law 

169;  affinned,  1  De  Gex,  Jones  &  of  Real  Property,  164,  Ist  ed. ; 

Smith,  483;  DonmesY.  Jennings,  174,  2Dd  ed.  ;  181,  3rd  ed.;  182, 

82  Beay.  290.  4th  ed.;    190,  6th  ed. ;  200,  6th 

(m)  Ooddard  v.  Snow,  1  Rass.  ed. ;  207,  7th  ed. 
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will  (q).     But  should  she  die  m  his  lifetime  without 

having  made  any  disposition^  her  husband  will  become 

/entitled  to  it  either  in  his  marital 2i^t(r)  or  as  her  ad" 

/  ministrator  (s),  according  as  the  property  mi^  be  in 

/  possession  or  in  action.    A  trust  for  a  woman's  separate 

,'    ttMriB~ properly  and  technically  created  by  means  of  the 

"^     words  '^  separate  use."     But  a  gift  to  a  woman  for  her 

sole  use  (t),  or  a  direction  that  her  receipt  alone  shall  be 

a  sufficient  dischai^  (u),  will  also  create  a  trust  for  her 

separate  use.     A  gift,  however,  to  a  woman  for  her  own 

use  (x)y  or  to  be  paid  into  her  proper  hands  (y),  or  even 

to  be  paid  into  her  proper  hands  for  her  own  proper 

use  and  benefit  (z),  wiU  not  be  sufficient  to  exclude  the 

rights  of  her  husband. 

Gifts  of  in-  A  simple  gift  of  property  for  a  married  woman's  sepa- 

v^an's  sepa-   ^^^  ^^  ^  ^^^  ^  usual  as  the  gift  of  the  income  only 
rate  nae.  Qf  thg  property  during  her  life  or  during  the  joint  lives 

of  herself  and  her  husband  (a).  A  gift  of  the  income  of 
property  to  a  woman's  separate  use  may  be  made  either 
after  her  marriage,  or  in  contemplation  of  marriage,  or 
whilst  she  is  sole ;  and  the  gift  may  be  made  either  in- 
dependently of  her  present  husband,  if  any,  or  of  any 
future  husband.  When  the  gift  is  made  to  a  woman's 
separate  use,  independently  of  any  future  husband,  the 

(j)  Fettiplaoe  v.  Qorge$,  1  Vos,  38— j'tt.  ?  Re  Tarsey*8  trugti,  V. 

jnn.  46  ;  S.  C,  3  Bro.  C.  C.  8  ;  2  C.  W.,  U  W.  R.  474  ;  LewU  v. 

Rop.  Husb.  and  Wife,  182.  Mathews,  V.  C.  K.,  12  Jnr.  N.  S. 

(r)  Molony  y.  Kennedy ,  10  Sim.  542;  2  Law  Rep.  Eq.  177. 

254;  7\igiiuvn  v.  Hopkins,  4  Man.  (tt)  Lee  v.  Prieaux,  8  Bro.  C. 

&  Gran.  884.  C.  381. 

(«)  Watt  V.  Watt,  3  Ves.  246,  («•)  JRoherts  v.  Spieer,  5  Madd. 

247  ;  Prottdley  v.  Fielder,  2  My.  491 ;  Kensingt&n  v.  DoUond,  2 

&  Keen,  67.  Myl.  &  Keen,  184. 

(f)  V.  I^ne,  Younge,  662;  (y)  Tyler  v.  Lake,  2  Ross.  & 

Lindeall  v.  Thaeker,  12  Sim.  178;  Myl.  183. 

Green  v.  Britten,  1  De  Gex,  J.  (jz)  Blacklow  v.  Laws,  2  Hare, 

&  S.  649.    See,  however,  Gilbert  49. 

T.  Lewis,  I  De  Gex,  J.   &   S.  (a)  See  Appendix  B. 
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act  of  her  marriage  will  confer  no  interest  in  the  propertj 

on  her  husband^  but  she  will  enjoj^  after  marriage,  the 

same  interest  and  power  of  disposition  as  she  had  be* 

fore  (6).     It  is,  however,  more  usual,  when  the  income  Bertraint  on 

only  of  property  is  given  to  a  wife's  separate  use,  to  ini> 

sert  a  condition  that  she  shall  not  dispose  of  the  same 

in  any  mode  of  anticipation*     Conditions  restraining 

the  alienation  of  property  are  generally  invalid,  as  being 

contrary  to  the  policy  of  the  law.     But  the  courts  of 

equity  have  made  an  exception  to  this  rule  in  favour  of 

married  women,  and  having  once  established  a  trust  for 

a  woman's  separate  use,  they  have  permitted  such  a 

trust  to  be  made  effectual  by  depriving  the  wife  herself 

of  the  power  of  disposition  (c).     When  the  income  of 

property  is  given  to  a  woman's  separate  use,  without 

power  of  anticipation,  she  is  not  thereby  deprived  of  the 

power  of  alienation  so  long  as  she  continues  single  (d). 

Previously  to  or  in  contemplation  of  marriage  she  may 

therefore  make  such  disposition  or  settlement  of  such 

income  as  she  may  think  proper.     But  should  she  marry 

without  a  settlement,  the  restraint  on  alienation  win 

then  attach,  and  so  long  as  she  remains  under  coverture, 

she  will  have  no  further  power  than  that  of  receiving 

the  income  as  it  grows  due  (e).     On  her  widowhood  her 

power  of  alienation  will  again  revive  (/),  but  will  cease 

on  her  second  marriage  without  having  previously  made 

any  disposition  (ff),  provided  the  restriction  on  alienation 

be  not,  by  the  terms  of  the  gift,  confined  to  her  first 

(J)  Tullett  V.  Armstrofiff,  1  («)  Tullett  v.  Armstrong,  1 
Beav.  1 ;  4  Myl.  &  Cr.  890;  Scar-  Beav.  1 ;  4  Myl.  &  Cr.  890;  Scar- 
borough V.  JBorman,  1  Beav.  34  ;  borough  v.  JBorman,  1  Beav.  34 ; 
4  Myl.  &  Cr.  377.  4  Myl.  &  Cr.  377;  aive  v.  Carofp, 

(<;)  Brandon  v.  Bobinson,  18  1  John.  &  H.  199. 

Vea.  484  ;   Bobimon  v.  Wheel-  (/)  Barton  v.  Briscoe,  Jacob, 

Wright,  6  De  Gex,  M.  &  G.  535.  603. 

(rf)  Woodmegton  v.  Walker,  2  (y)  Ihillett  v.  Armstrong,  ubi 

Ross.  &  Myl.  197;  Brown  v.  Po-  supra. 
cocJt,  2  Ross.  &  Myl.  210. 
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marriage  (A).  The  intention  to  restrain  alienation  ought 
always  to  be  clearly  expressed.  A  direction  to  pay  the 
income  of  property  into  the  hands  of  a  married  woman^ 
and  not  otherwise  (t)>  or  on  her  personal  appearance 
and  receipt  (A),  will  not  be  sufficient  to  restrain  her 
£x>m  disposing  of  her  interest,  the  words  being  consi- 
dered as  intended  only  to  exclude  the  marital  claims  of 
^  her  husband.    But  if  an  intention  can  be  collected  fix)m 

the  terms  of  the  instrument,  not  only  to  exclude  the 
husband's  claims,  but  also  to  prevent  the  wife  £rom 
anticipating,  such  intention  will  prevail,  although  it 
may  be  expressed  rather  in  popular  than  in  strictly 
technical  language  (J). 

Powen.  In  addition  to  trusts  for  separate  use,  powers  of  ap- 

pointment may,  as  we  have  seen  (m),  be  given  to  married 
women  independently  of  their  husbands,  by  means  of 
which  they  may  be  enabled  to  dispose  of  property  with- 
out their  husband's  concurrence  (n);  and  any  appoint- 
ment under  a  general  power  may  be  made  by  a  married 
woman  in  &vour  of  her  husband,  as  well  as  of  any  other 
person. 

Sepantion.  Unhappy  differences  between  husband  and  wife  some- 

times end  in  a  separation.  Such  a  state  of  things  is  not, 
however,  encouraged  by  the  law.  A  clause  in  a  marriage 
settlement  providing  for  the  event  of  a  separation,  has 
been  considered  to  be  void  (o) ;  and  so  has  a  condition 

(A)  Me  Oaffee,  1  Mac  &  Qor.  &  G.  597 ;  Oaulder  y.  Camm,  1 

541.  De  Gex,  F.  &  J.  146. 

(i)  Acton  Y.  White,  1  Sim.  &  (m)  Ante,  p.  261. 

8tn.  429.  In)  See  Appendix  B. 

(*)  Bou*8  tm^t,  1  Sim.  N.  S.  (o)  Chek^edge  v.  Cooksedge,  14 

196.  Sim.  244;   CaHwright  v.  Cart- 

(J)  Brown  v.  Bamfordy  1  Phil.  wright,  8  De  Gex,  M.  &  G.  982; 


620;  Moore  v.  Moore,  1  ColL  54 
Harrop  v.  Howard,  3  Hare,  624 
Bcvmett  y.  Maedoygallf  8  Beav. 
187;  Meld  v.  Mans,  16  Sim.  375; 
Baker  v.  Bradley,  7  De  Gex,  M. 


a.  V.  W.,  8  Kay  &  J.  882.  See 
also  Hindley  t.  MarquU  of  West" 
meath,  6  Bam.  &  Cres.  200;  Mfr- 
ryweather  v.  Jonet,  4  Giff.  499. 
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in  a  gift  of  personal  estate  to  a  woman  living  apart  from 
her  husband,  that  the  gift  shall  cease  in  case  she  should 
cohabit  with  him  (p).  It  is  however  clear,  that  a  deed 
making  provision  for  an  immediate,  separation  between 
husband  and  wife  is  not  void  for  illegality  {q\  and  any 
infringement  of  the  covenants  contained  in  it  will  be  re- 
strained by  the  injunction  of  the  Court  of  Chancery  (r). 
One  of  the  usual  provisions  of  a  deed  of  separation  is^  a  Goyenant  to 
covenant  on  the  part  of  some  friend  of  the  wife's  to  in-  Jljj^l^^^e'a 
demniiy  the  husband  against  any  debts  she  may  incur  debts, 
whilst  living  apart.  Such  a  covenant  is  a  valuable  con- 
sideration for  any  settlement  which  the  husband  may 
make  for  the  benefit  of  his  wife,  and  places  such  settle- 
ment on  the  same  footing  as  any  other  alienation  made 
for  valuable  consideration  («).  But  if  there  be  no  such 
covenant,  nor  any  other  valuable  consideration  (Q,  a 
settlement  made  by  a  husband  on  separating  from  his 
wife  stands  in  the  same  position  as  any  other  voluntary 
deed  (if) ;  and,  though  binding  on  himself,  may  not  be 
binding  on  his  creditors  (ar).  The  circumstance  of 
voluntary  separation  gives  to  the  wife  no  ftirther  power 
of  disposition  over  property  than  she  possessed  whilst 
living  with  her  husband  (y).  Accordingly  she  will  not, 
should  she  survive  her  husband,  be  bound  by  any  dis- 
position of  her  personal  estate  made  on  the  separation, 
which  her  husband  would  have  been  unable  to  make, 
without  her  concurrence,  had  no  separation  taken 
place  (z).     If  after  separation  the  parties  become  recon- 

(l?)  Wren  v.  Bradley,  2  De  Sim.  406;  1  H.  of  L.  Caa.  688. 

Gex  &  8.  49.  («)  See  ante,  pp.  277,  278. 

ig)  Janes  v.  Wa^,  4  Man.  &  (a?)  Mtzer  v.  lUzer,  2  Atk. 

Gr.  1104.  611;  dough  v.  Lambert,  10  Sim. 

(r)  Samders   y.   Bodway,  16  174. 

3eav.  207.  (y)  Lard  St.  Jahn  v.  Lady  St. 

(»)  Stephens  y.  Olive,  2  Bro.  C.  Jahn,  11  Ves.  681. 

C.  90 ;  WarraU  y.  Jaeob,  8  Meriv.  («)  Stamper  v.  Barker,  6  Madd, 

266,  269.  167  ;  Slatter  v.  Slatter,  1  To.  & 

,  (t)  See  WUson  y.  WUson,  14  Col.  28. 
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ciled  (a),  or  if  a  restitation  of  conjugal  rights  be  decreed 
by  the  Court  for  Divorce  and  Matrimonial  Causes  (6), 
the  provisions  of  the  deed  of  separation  will  thencefortii 
become  inoperative. 

Cnstody  of  in-  In  the  event  of  separation^  the  custody  of  the  infimt 
children  belongs  by  law  to  the  &ther  as  the  natural 
guardian  (c).  And  it  has  been  decided  that  he  is  in* 
competent  to  relinquish  a  duty  thrown  upon  him  by  the 
law,  and  that,  therefore,  a  covenant  on  his  part  to  give 
up  the  children  to  the  care  of  their  mother  is  illegal  (d). 
If,  however,  the  conduct  of  the  father  should  be  such 
that  the  children  would  be  exposed  to  cruelty  or  gross 
corruption  of  morals  from  being  left  in  his  custody,  the 
law  will  deprive  him  of  a  charge  for  which  he  has  shown 
himself  totally  unfit  (e).  And  by  a  recent  act  of  par- 
liament (/),  power  is  given  to  the  judges  of  the  Court 
of  Chancery  (^),  upon  the  petition  of  the  mother  of  any 
infismt,  being  in  the  sole  custody  of  the  father,  or  of  any 
person  by  his  authority,  or  of  any  guardian  afler  the 
death  of  the  &ther,  to  make  order  for  the  access  of  the 
petitioner  to  such  in&nt,  at  such  time  and  subject  to 
such  regulations  as  shall  be  deemed  convenient  and  just; 
and,  if  such  infant  shall  be  within  the  age  of  seven  years^ 
to  make  order  that  such  in&nt  shall  be  delivered  to  and 

(a)  Batsman  t.  JZom,  1  Dow,  Qez  &  Jones,  249;  Sbpey.Eiape, 

235,  245;  Lard  St,  John  v.  Lady  22  Beav.  851 ;  8  Jar.  N.  S.  454, 

8t,  John,  11  Yes.  537;  Wilson  v.  Lords  Just ;    Walrond  v.  Wal- 

WiUon,  15  Sim.  487,  500 ;  1  H.  rond,  1  John.  18. 
of  L.  Cu.  538.     See,  howeveri  (e)  Cruise  y.  Hunter,  2  Bio. 

Hnlme  v.  ChiUy,  9  Beav.  487.  C.  C.  400 ;  WelUsley  v.  Duke  of 

(h)  Fletcher  y.  Fletcher,  2  Con,  Beaufort,  2   Rnss.   1;    Rew  v. 

99;  Btat.  20  &  21  Vict  c.  85.  OreenhiU,  4  Adol.  &  EU.  624; 

io)  Co.  Litt  88b,  n.  (12);  Bern  Shoift  v.  Sieift,  L.  J.,  11  Jur.  N. 

V.  Sherrington,  8  Bam.  &  AdoL  8.  458 ;  84Law  Jonrn.  Chanceiy, 

714.  894. 

.   (<0  l^d  St,  John  V.  Lady  St.         (/)  Stat.  2  k  B  Vict  c,  64| 

John,  11  Vea.  581 ;   Vansittart  r.  Ex  parte  BartUtt,  2  Coll.  661. 
Vaneittart,  4  Kay  &  J.  62 ;  2  De         (y)  /n  re  Tayler,  10  Sim.  291. 
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remain  in  the  custody  of  the  petitioner  until  attaining 
such  age^  subject  to  such  regulations  as  shall  be  deemed 
convenient  and  just  If  adultery  has  been  established 
against  the  mother^  no  order  can  be  made  in  her  &TOur 
under  this  act  (A). 

The  jurisdiction  anciently  possessed  by  the  ecclesias- 
tical courts  over  matrimonial  causes  has  been  recently 
transferred  to  a  new  courts  called  the  Court  for  Diyorce  Court  for  T)i- 
and  Matrimonial  Causes,  which  has  been  established  J^^^^  ^^ 
siDce  the  eleventh  of  January,  1858  (»).     Instead  of  the  Causes, 
ancient  decree  for  a  divorce  k  mens&  et  thoro,  a  decree 
for  a  judicial  separation  has  been  substituted,  which  has 
the  same  force  and  consequences  (k).   The  very  doubtfiil  DissolntioTi  of 
benefit  formerly  enjoyed  only  by  the  richer  classes  of  ^**™*8*' 
obtaining  by  act  of  parliament  a  dissolution  of  the  mar- 
riage with  liberty  to  marry  again,  is  now  extended  to  all 
persons  by  petition  to  the  court  (/).     A  beneficial  pro-  Protection  of 
vision  has  however  been  inserted  empowering  a  woman,  ^^he^^^^^ 
who  has  been  deserted  by  her  husband,  to  apply  to  a  band, 
magistrate  or  to  the  court  or  the  judge  ordinary  thereof, 
for  an  order,  to  protect  any  money  or  property  she  may 
acquire  by  her  own  lawful  industry,  and  property  which 
she  may  become  possessed  of  after  such  desertion, 
against  her  husband  or  his  creditors ;  and  in  such  case 
her  earnings  and  her  property,  whether  held  beneficially 
or  as  executrix,  administratrix  or  trustee,  and  whether 
in  possession  or  reversion,  will  belong  to  herself  as  if 
she  were  a  feme  sole  (m).     In  every  case  of  a  decree 
either  for  judicial  separation  or  for  the  dissolution  of 
the  marriage,  the  court  has  power  to  order  the  husband 

(A)  Stat  2  &  3  Vict.  c.  64,  a.  4.  (w)  Stat  20  &  21  Vict  c.  86, 

(i)  Stat  20  &  21  Vict  c.  85,  8.  21,  amended  by  stat.  27  &  28 

amended  hy  stats.  21  &  22  Vict  Vict  c.  44 ;  21  &  22  Vict  c.  108, 

c.  108;  22  &  28  Vict.  c.  61.  88.  6,  7,  8,  9, 10 ;  JRe  Xinffsley't 

ik)  Stat  20  &  21  Vict,  c  85,  trwt,  26  Beav.  84;  Choke  y.  FiiU 

«.  7.  ler,  26  Beav.  99 ;  120  WhitHnff- 

il )  Sects.  27,  67,  ham,  V.  C.  W.,  10  Jur.  N.  S.  818. 
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Alimony. 

Judicial  aepar 
ration. 

Wife  a  feme 
sole. 


Cnstody,  main- 
tenance and 
education  of 
children. 

Settlement  on 
judicial  sepa- 
ration. 


to  secure  to  the  wife  for  her  life  a  separate  muntenance 
under  the  name  of  alimony,  either  bj  annual,  monthly 
or  weekly  payments  (n).  And  in  every  case  of  a  judicial 
separation  the  wife  is,  £rom  the  date  of  the  sentence 
and  whilst  separated,  to  be  considered  as  a  feme  sole 
with  respect  to  her  property,  whether  held  beneficially 
or  as  executrix,  administratrix  or  trustee,  and  also  for 
the  purposes  of  contract,  and  wrongs  and  injuries,  and 
suing  and  being  sued  in  any  civil  proceeding  ;  and  her 
property  may  be  disposed  of  by  her  in  all  respects  as 
a  feme  sole,  and  on  her  decease  the  same  will,  in  case 
she  shall  die  intestate,  go  as  it  would  have  gone  if  her 
husband  had  then  been  dead  (o).  If,  however,  alimony 
has  been  ordered  to  be  paid  to  the  wife,  and  the  same 
shall  not  be  duly  paid  by  the  husband,  he  will  be  liable 
for  necessaries  supplied  for  her  use.  But  the  wife  may, 
during  such  separation,  join  with  the  husband  in  the 
exercise  of  any  joint  power  given  to  herself  and  him  (p). 
And  if  the  wife  should  again  cohabit  with  her  husband^ 
all  such  property  as  she  may  be  entitled  to  when  such 
cohabitation  shall  take  place,  shall  be  held  to  her  sepa- 
rate use,  subject,  however,  to  any  agreement  in  writing 
made  between  herself  and  her  husband  whilst  sepa- 
rate (q).  In  every  case  of  a  suit  for  judicial  separation 
or  for  nullity  or  dissolution  of  marriage,  the  court  or 
the  judge  ordinary  is  empowered,  either  before  or  after 
its  final  decree,  to  make  provision  with  respect  to  the 
custody,  maintenance  and  education  of  the  children 
of  the  marriage,  or  for  placing  the  children  under  the 
protection  of  the  Court  of  Chancery  (r).  Whenever 
the  court  shall  pronounce  a  sentence  of  divorce  or 
judicial   separation  for  adultery  of  the  wife,  it  has 


(n)  Stats.  20  &  21  Vict.  c.  85, 
88.  24,  82;  29  Vict  c.  82. 

(<?)  Stat  20  &  21  Vict  c.  86, 
88.  25,  26 ;  21  &  22  Vict  c.  108, 

8.7. 


ip)  Stat  20  &  21  Vict  c  85, 
8.26. 

(q)  Sect  25. 

(r)  Stat.  20  &  21  Vict  c  85, 
8.  85;  22  &  28  Vict  c.  61,  8.  4. 
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power  to  order  a  settlement  to  be  made  of  her  property, 
whether  in  possession  or  reversion,  for  the  benefit  of  the 
innocent  party  and  the  children  of  the  marriage,  or 
either  or  any  of  them  («).     And  any  instrument  exe- 
cuted pursuant  to  any  order  of  the  court  made  under 
this  enactment,  at  the  time  of  or  after  the  pronouncing 
of  a  final  decree  of  divorce  or  judicial  separation,  shall 
be  deemed  valid  and  efiectual  in  the  law,  notwithstand- 
ing the  existence  of  the  disability  of  coverture  at  the 
time  of  the  execution  thereof  (^).     And  after  a  decree  Dissolation  of 
of  nullity  or  dissolution  of  marriage,  the  court  may  ™*™*8«- 
inquire  into  the  existence  of  antenuptial  or  postnuptial  Setded  pro- 
settlements  made  on  the  parties  whose  marriage  is  the  ^^' 
subject  of  the  decree,  and  may  make  such  order  with 
reference  to  the  application  of  the  whole  or  a  portion  of 
the  property  settled,  either  for  the  benefit  of  the  children 
of  the  marriage  or  of  their  respective  parents,  as  to  the 
court  shall  seem  fit  (u). 

A  comparison  of  the  laws  of  husband  and  wife  relating  CompariKm  of 
to  real  estate,  with  those  which  affect  personal  property,  ^^ZidJ^ 
vnll  show  a  great  discrepancy  between  them.     Histo-  as  to  real  and 
rically,  no  doubt,  this  discrepancy  is  easily  accounted  SJtat^^*™"**^ 
for;  but  practically,  as  things  now  exist,  it  is  not  so  easy 
to  give  a  satisfactory  reason  for  the  difference.     Since 
the  intended  amendment  of  the  law  relating  to  dower, 
the  wife's  rights  in  her  husband's  real  estate  have,  for 
the  satis&ction  of  conveyancers,  been  reduced  to  as  low 
a  level  as  her  rights  in  his  personalty.     But  the  hus- 
band's rights  in  his  wife's  property  still  materially  vary, 
according  as  it  may  happen  to  be  invested  in  real  or  in 
personal  estate.     If  it  consist  of  real  estate,  he  has  only 
a  life  interest  as  tenant  by  the  curtesy,  provided  he  has 

(*)  Stat.  20  &  21  Vict.  c.  85,      26  Vict  c  81. 
B.  45.  (tt)  Stat  22  &  28  Vict  c.  61, 

(t)  Stat  28  &  24  Vict  c.  144,      a.  5. 
B.  6,  made  perpetual  by  stat  25  & 

W.P.P.  B  B 


370  OF  PEBSONJU.  X8TATE  t>£K£&ALLT. 

issue  by  his  -mk  bom  alive,  who  might  hj  pofl»bilk]r 
inherit  as  her  heir  (v).  If  it  be  personal  estate,  he  has  a 
right  to  appropriate  to  himself  all  that  he  can  lay  hands 
on.  Again,  the  real  estate  of  the  wife  is  guarded  from 
alienation  by  the  most  careful  provisions.  Formerly  the 
fictitious  and  cumbersome  machinery  of  Ajine  was  requi- 
site ;  and  now  every  conveyance  of  her  real  estate  must 
be  not  only  signed  by  her,  but  also  acknowledged  by  her 
before  commissioners,  apart  from  her  husband,  as  her 
own  act  and  deed  (ar).  Recently  the  same  principle  has 
been  applied  to  the  release  of  her  equity  to  a  settlement, 
and  to  the  assignment  of  her  reversionary  interests  (y). 
But,  in  an  cases  not  within  the  act  for  these  purposes, 
the  assignment  of  her  personal  estate,  if  made  at  all,  can 
only  be  made  by  her  husband ;  and  her  concurrence  or 
objection  is  quite  immaterial.  When  personal  estate 
consists  of  mere  moveable  articles,  the  nature  of  the 
property  no  doubt  affords  a  sufficient  reason  for  the 
difference  between  the  laws  which  dispose  of  it,  and 
those  which  regulate  estates  in  fixed  and  immoveable 
landed  property.  But  when  personalty  assumes  the 
form  of  such  solid  investments  as  mortgages  or  consols, 
when  it  becomes  like  land  disposable  by  deed  rather 
than  by  delivery,  the  laws  which  affect  it  should  rath» 
depend  on  its  present  nature  than  on  its  past  history. 
It  seems  hardly  fiiir  that  a  married  woman  should  have 
no  voice  in  the  disposition  of  properly  of  this  kind 
Acknowlede-  belonging  to  herself.  At  the  same  time,  the  present 
oa  convev^ce  ^7^^^  ^^  taking  her  acknowledgment  on  a  conveyance 
of  real  estate,  of  her  real  estate  is  of)}en  found  to  be  a  burdensome 
expense  without  any  practical  benefit.  For  if  a  hus- 
band can  persuade  his  wife  to  sign  a  deed,  he  can  easily 

(v)  See  PrincipleB  of  the  Law  ed.  ;  188,  Srd  ecL  ;  189,  4th  ed.  ; 

of  Beal  Property,  167,  Ist  ed. ;  197,  6th  ed. ;  207,  6th  ed. ;  213, 

177,  2nd  ed. ;  184,  Srd  ed. ;  185,  7th  ed. 

^  ed.;  193,  5th  ed.;  203,  6th  (y)  Stat.  20  &  21  Vict  c  S7. 

ed. ;  209,  7th  ed.  JLnte,  p.  857. 

(J-)  Ibid.  171,  Ist  ed.;  181,  2nd 
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prevail  on  her  to  make  an  acknowledgment  before  two 
commissioners,  notwithstanding  that  during  the  two 
minutes  which  the  transaction  lasts  she  may  remain 
**  separate  and  apart "  from  him.  If,  whenever  the  wife's 
property  of  any  kind  dhocdd  be  ^alienated  by  deed,  her 
signature  were  necessary,  but  her  separate  examination 
were  dispensed  with,  the  law  both  of  personal  and  real 
estate  would  perhaps  be  in^aroved.  The  Court  of  Chan- 
cery, by  the  establishment  of  trusts  for  separate  use,  and 
by  giving  the  wife  an  equity  to  a  settlement  of  part  of 
her  personal  property  when  claimed  through  the  medinm 
of  that  court,  has  done  much  to  mitigate  the  simple 
rigour  of  the  common  law.  Trusts  for  separate  use  are 
now,  after  much  wavering,  firmly  settded,  it  is  to  be 
hoped,  into  a  system  according  both  with  the  interests 
of  the  community  and  the  general  principles  of  the  law. 
Such  trusts,  however,  generally  require  to  be  established 
by  deed  or  will,  and  are  very  seldom  implied.  And  the 
wife  cannot  assert  her  equity  to  a  settlement  without 
taking  the  serious  step  of  making  an  application  to  the 
Court  of  Chancery.  The  theory  of  that  court  certainly 
is,  that  its  assistance  is  free  and  open  to  everybody,  and 
that  those  who  neglect  to  avail  themselves  of  its  aid 
suffer  by  their  own  fault.  Experience,  however,  is  too 
apt  to  suggest  that  the  remedy  may  sometimes  jnrovc 
worse  than  the  disease. 
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PART  V. 

OF    TITLE. 


The  title  to  personal  estate  varies  according  as  it  may 
consist  of  monej  or  negotiable  securities,  or  of  ordinaiy 
choses  in  possession^  or  of  choses  in  action. 

Money  and  n^  And  first,  with  regard  to  money  or  negotiable  secu- 
g^ble  seen-  j^^j^g^  ^^  f^^i^  ^^  ^  jg  required  to  be  shown  by  the  payer 
in  any  bonafde  transaction.  Thus,  if  a  sovereign  or  a 
bank  note  be  offered  in  payment  of  a  debt,  it  is  no  part 
of  the  duty  of  the  creditor,  under  ordinary  circum- 
stances, to  ask  the  debtor  how  he  came  by  it.  The 
reason  of  this  rule  is  founded  on  the  currency  of  the 
articles  in  question,  and  on  the  great  inconvenience  to 
trade  and  commerce  which  would  ensue  if  the  rule  were 
otherwise  (a).  And  the  rule  applies  to  all  negotiable 
^ecurities,  that  is,  to  all  instruments  the  delivery  of  which 
passes  the  legal  right  to  the  property  secured  by  them. 
Promissory  notes  and  bills  of  exchange  payable  to  bearer, 
or  payable  to  order,  and  indorsed  in  blank,  are  accord- 
ingly within  the  rule  (6).  But  if  there  be  any  mala  fides 
on  the  part  of  the  person  receiving  any  money  or  nego- 
tiable security,  or  such  gross  negligence  as  may  amount 
in  itself  to  evidence  of  malafideSy  the  true  owner  may 
recover  such  property,  provided  its  identity  can  be 
Delivery  order,  ascertained  (c).     A  delivery  order  does  not  of  itself  pass 

(a)  Miller  v.  Race,  1  Burr.  462  j  (c)  Clarke  v.  Shee,  Cowp.  197 ; 

1  Smith's  Leading  Cas.  250.  Ibgter  y.  Pearson,  1  C.  M.  &  R. 

(J)  Grant  y,  Vaughan.^'BxaT.  849;  S.  C,  6  Tyrw.  256;  Good- 

1516 ;  Peaoook  v.  Rhodet,  2  Dong,  man  t.  Harvey,  4  Ad.  &  £11. 870. 
333;  see  ante,  p.  82. 
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the  property  in  the  goods  mentioned  in  it ;  it  is  there- 
fore not  a  negotiable  security  within  the  rule  above 
mentioned ;  and  the  transferee  is  accordingly  bound  to 
inquire  into  the  title  of  the  transferor  (rf). 

With  regard  to  ordinary  choses  in  possession,  a  valid  Sale  of  chattel* 
title  to  them  is  generally  obtained  by  a  purchase  in  an  ^^  * 
open  market,  or  market  overt^  although  no  property  may 
have  been  possessed  by  the  vendor  (e).  And  every  shop 
in  the  city  of  London,  where  goods  are  openly  sold,  is 
considered  as  a  market  overt  within  this  rule,  for  such 
things  as  by  the  trade  of  the  owner  are  put  there  for 
sale  (/).  But  the  shops  at  the  west  end  of  the  town 
do  not  appear  to  possess  this  privilege.  If  the  sale  is 
not  made  in  market  overt,  the  purchaser,  though  he 
purchase  bond  fide,  acquires  no  further  property  in  the 
article  sold  than  was  possessed  by  the  vendor  (g).  And 
formerly,  if  a  writ  of  execution  should  have  been 
actually  in  the  hands  of  the  sheriff  on  a  judgment 
against  the  vendor,  the  goods,  if  not  sold  in  market 
overt,  were  subject,  in  the  hands  of  the  purchaser,  to 
the  sheriff's  right  to  seize,  in  the  same  manner  as  if 
they  had  remained  in  the  hands  of  the  vendor  (A).  But 
a  recent  enactment  now  protects  a  purchaser  bond 
fide  for  valuable  consideration,  without  notice  of  any 
writ  (i).  So  if  the  goods  have  been  stolen,  a  bond  fide  Stolen  goods# 
piurchaser,  who  has  not  bought  them  in  market  overt, 
will  be  bound  to  restore  them  to  the  true  owner  (A) ; 
whereas,  a  sale  in  market  overt  would  have  given  the 
purchaser  a  valid  title.     There  is  one  casei  however,  in 

(^  Elnggford  v.  Merry,  1  H.  13  Mee.  &  W.  603. 

&  N.  503.  (A)  Samuel  y.  Duke,  3  Mee.  & 

(<?)  2  Black.  Com.  449.  W.  622.    See  ante,  p.  49. 

(/)  The  case  of  Market  Overt,  "(i)  Stat  19  &  20  Vict.  c.  97, 

5  Rep.  83  b  ;  Lyons  v.  De  Pass,  s.  1,  ante,  p.  60,  not  retrospective. 
1 1  Ad.  &  EU.  326.  Williams  t.  SmUh,  2  H.  &  N.  443; 

(^)  Peer  v.  Humphrey,  2  Ad.  (*)  White y,Spettigue,\Z'i&s», 

6  EL  496  J  White  y.  JSpettigue,      &  W.  603. 
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whicli  even  a  sale  m  market  overt  will  net  protect  a 
pnrcliaeer,  namely^  the  case  of  the  goodfl  having  been 
stolen,  and  the  true  owner  proaecutmg  the  thief  and 
obtaining  his  conviction.  In  this  case  the  property  in 
the  goods^  wherever  they  may  be,  vests,  on  the  con- 
viction, in  the  true  owner  (l) ;  and  the  only  exception 
allowed  is,  where  the  article  stolen  is  sone  valuable 
lecnrity,  which  shall  have  been  paid  or  discharged 
band  fide  by  the  person  liaUe,  or  being  a  negotiable 
instroment,  shall  have  been  bond  fide  transferred  or 
delivered  for  a  just  and  valuable  consideratioa,  with* 
out  any  notice,  and  without  any  reasonable  cause  to 
suspect  that  the  same  had  been  obtained  by  any  felony 
or  misdemeanor  (m).  If  a  person  suffer  the  loes  of  Us 
goods  by  theft,  he  cannot  by  any  civil  action  recover 
them  from  the  felon  (n)^  To  do  this,  he  is  bound  to 
Buflkr  the  frurther  loss  of  time  or  money  incurred  in  a 
prosecution.  If  he  should  succeed  in  obtaining  a  con- 
viction, he  is  then  rewarded  for  his  good  fortune  by  a 
restitution  of  his  property,  whether  in  the  hands  of  the 
felon  himself,  or  of  any  innocent  purchaser  who  may 
have  chanced  to  buy  them,  although  in  open  market. 
Such  is  the  application  made  by  the  law  of  the  righteous 
principle  of  restitution* 

fiomnu  With  regard  to  horses,  a  sale  in  market  overt  will 

not  confer  on  the  purchaser  any  further  title  than  is 
possessed  by  the  vendor,  imless  the  sale  be  made 
according  to  the  directions  of  certain  statutes  (o)  ;  and 
even  then  the  true  owner  may,  at  any  time  within  six 
months  after  his  horse  has  been  stolen,  recover  his  pro- 

(0  ScaUergoodr,  Sylvester,  \$  Cress.  651,  664 ;  2  Wms.  Saimd. 

Qp  B.  606.  47  b,  n.  Q?). 

(ot)  Stat  7  &  8  Geo.  IV.  c,  29,  ((?)  Stats.  2  &  3  P.  &  M.  c.  7 ; 

%  57.  81  Eliz.  0.  12;  2  Black.  Com.  450. 

(w)  Stone  Y.  Marsh,  6  Barn.  & 
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fertj  <m  ten^  to  the  person  in  possession  of  the  price 
he  bondjide  paid  for  it  (p). 

A  factor  or  agent  in  the  possession  of  goods  could  Factors  and 
not  by  the  common  law  give  any  further  title  to  the 
goods  than  he  was  authorized  to  do  by  his  principal, 
either  expressly  or  by  implication  arising  firom  the 
usual  course  of  his  employment  iq).     And  when  one  Power  of  at- 
man  is  appointed  the  agent  of  another  for  any  particular       ^^' 
purpose  by  power  of  attorney^  his  authority  must  still; 
be  strictly  pursued,  otherwise  his  principal  will  not  be 
bound  (r)«    But  by  modem  acts  of  parHament  a  more 
extended  authority  has,  for  the  convenience  of  com- 
merce, been  conferred  on  factors  and  agents  («).     The 
provisions  of  these  acts  are  too  long  to  be  here  inserted^ 
but  their  general  e£^t  is  to  render  valid  sales  and 
pledges  made  by  factors  or  agents,  notwithstanding  any 
notice  of  the  fact  of  their  being  merely  &ctors  or 
agents,  provided  the  party  dealing  with  them  have  no 
notice  that  they  are  acting  without  authority  or  mala 
fide.     The  authority  of  an  agent  acting  under  a  power  Decease  of 
of  attorney  determines  by  the  decease  of  the  per8(»  ^^i^(§^I^^ 
giving  the  power  (t).     But  by  a  recent  act,  no  trustee,  t»mey. 
executor  or  administrator    making   any  payment  ob  ^^^®°**^*^ 
doing  any  act  bond  fide  in  pursuance  of  any  power  of 
attorney,  in  ignorance  of  the  death  of  the  person  who 
gave  the  power,  or  ©f  his  having  done  some  act  to 
avoid  the  power,  shall  be  liable  for  the  money  so  paid 
or  the  act  so  done  (u). 

(^)  Stat.  31  Eliz.  c.  12,  s.  4.  Authority  (E)  ;  Lepard  v.   Ver- 

iq)  IHckeringY,Bush,UBaat,  non,  2  Ves.  &  Bea.  61.    Other- 

88,  43.  wise  where  expressed  to  be  valid 

(r)  Attwood  V.  Munnings^  7.  notwithstanding  death.     Mddill 

Bam.  &  Cress.  278.  v.  Ibrnell,  8  Sma.  &  Gift.  428. 

(»)  Stats.  4.  Goo.  IV.  c.  88 ;  6  (u)  Stat.  22  &  Sft  Vict.  Cr  8^ 

Geo.  IV.  c.  94 ;  6  &  6  Vict.  c.  39.  s»  2e, 

{t)  Bacon's   Abridgment,  tit 
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Warranty.  In  ancient  times  the  sale  of  lands  was  usually  accom- 

panied bj  a  warranty  of  their  title ;  and  some  words, 
such  as  the  word  give  in  a  feoffinent,  had  the  effect  of 
an  implied  warranty,  when  none  was  expressed  (v). 
When  wairanties  fell  into  disuse,  the  purchasers  of 
lands  acquired  a  right  to  coyenants  for  the  title,  varying 
in  their  stringency  according  to  the  nature  of  the  title 
of  the  render  (x).  No  warranty  however  arises  from 
the  mere  sale  of  goods,  imless  it  be  expressly  given,  or 
implied  from  the  custom  of  the  trade  or  the  nature  of 
the  contract  (y) ;  but  the  sale  of  goods  in  an  open  shop 
or  warehouse  has  lately  been  held  to  be  an  implied 
warranty  that  the  seUer  is  the  owner  of  the  goods  {z). 
Every  affirmation  made  by  the  vendor  at  the  time  of 
sale  respecting  the  goods  is  an  express  warranty,  if  it 
appear  to  have  been  so  intended  (a).  And  if  the 
vendor  state  that  the  goods  are  his  own,  this  amounts 
to  a  warranty  of  his  title  (6) ;  but  if  the  contract  for 
sale  be  in  writing,  the  warranty  must  be  in  writing 
al8o(c).  And  a  warranty  made  subsequently  to  the 
sale  is  void  for  want  of  consideration  {d).  Contracts 
made  in  the  course  of  any  trade  are  always  subject  to 
the  custom  of  that  trade ;  and  if  by  the  custom  of  the 
trade  a  warranty  is  implied  in  any  contract,  the  vendor 
will  be  bound  by  it,  in  the  same  manner  as  if  he  had 

(v)  See  Principles  of  Hie  Law  of  P.,  11  Jar.  N.  S.  15}  17  C.  B. 

Beal  Propertj,  344,  Ist  ed. ;  846,  N.  S.  708. 

2nd  ed. ;  859,  drd  ed. ;  865,  4th  (a)  See  Hiehardson  y.  Bromn, 

ed. ;  876,  5th  ed.  ;  899,  6th  ed. ;  1  fiing.  844 ;  Sheppard  v.  Kain^ 

407,7.thed.  5  Bam.  &  Aid.  240;  Ptmer  v. 

ix)  Ibid.  848,  iBt  ed.;  849,  2nd  Barkam,  4  Ad.  &  £11.  478 ;  Car- 
ed, I  862,  8rd  ed. ;  868,  4th  ed.  t  ter  r.  Crick,  4  H.  &  N.  412. 
879,  6th  ed.;  402,  6th  ed.;  410,  (ft)  IStrnUs  v.  L&icester,  Cro. 
tth  ed.  Jac.  474 ;  Medina  V.  Stongkton, 

(y)  CkofUer  y.  Hopkins^  4  Mee.  1  Salk.  210. 

&W.899;  Bnmhy  Y.  BolleUylQ  (c)   Pickering  v.    Dowttm,  4 

Mee.  &  W.  644;  Morley  v.  Atten-  4  Tannt  779. 

borough,  8  Exch.  Rep.  500.  {d)  Finch,  L.  189.    See  afUe, 

{z)  MchoUz  T.  JSanhUter,  C.  p.  71. 
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given  an  express  warranty  (e).  So  the  nature  of  the 
contract  may  be  such  as  to  imply  a  warranty.  Thus 
a  contract  to  furnish  goods  for  a  particular  purpose,  con- 
tains an  implied  warranty  that  they  are  fit  for  that 
purpose  (/) ;  and  a  contract  to  furnish  manufactured 
goods  implies  a  warranty  that  they  shall  be  of  a  mer- 
chantable quality  (^).  And  an  important  addition  to 
the  law  of  warranty  has  been  made  by  the  Merchandise  • 
Marks  Act,  1862,  to  the  provisions  of  which  we  have 
before  referred  (A). 

If  goods  and  chattels  should  have  come  into  the  Statute  of  li- 
.  «    ,  1       .  .1  1  i    znitatioiifl. 

possession  of  persons  havmg  no  title  to  them,  such 

persons  will,  in  course  of  time,  be  quieted  in  their 

enjoyment  by  virtue  of  the  Statute  of  Limitations  (i). 

By  this  statute  all  actions  of  trespass,  detinue  and 

replevin  for  goods  or  cattle  must  be  brought  within  six 

years  next  after  the  cause  of  such  action  (j) ;  but  if  the  DiBabilitiM. 

person  entitled  to  any  such  action  be  under  age,  feme 

covert,  or  nan  compos  mentis^  such  person  shall  be  at 

liberty  to  bring  the  same  action  within  six  years  after 

the  disability  is  removed  (A).  The  disabilities  of  absence 

beyond  seas  and  imprisonment  have  been  abolished  by 

a  recent  statute  (/)• 

Choses  in  action,  whether  legal  or  equitable,  differ  Statutes  of  Li- 
fix>m  choses  in  possession  in  this,  that  the  title  to  them  choses  in  acy 
is  endangered  rather  than  strengthened  by  the  Statutes  t^^'"- 
of  Limitation.     This  difference  arises  firom  the  nature 
of  the  property.    Goods  and  chattels  may  exist  without 
any  owner ;  but  if  there  cease  to  be  a  person  entitled 

(<5)  Jones  V.  JSowden,  4  Taunt.  (A)  Stat.  26  &  26  Vict,  c*  88, 

847.  ante,  pp.  287,  288. 

(/)  Jones  V.  Bright,  6  Bing.  (i)  Stat  21  Jac  I.  c.  16. 

683;  Bronm  v.  Edginfftony  2  Man.  (J)  Sect.  8. 

&  Gr.  279.  (A)  Sect.  7. 

{g)  Laingy.  IUgeon,BT«imt  (Z)  Stat  19  &  20  Vict  c.  97, 

108.  Bs.  10, 12. 
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to  a  defat»  the  debt  itself  ceasea  to  esdsL  The  tkne 
within  which  actions  or  sidts  may  be  bcongfat  lor  tiw 
recovery  of  choses  in  action  Tnries  according  to  die 
nature  of  die  security.  The  law  on  this  svbfect  haa 
been  rendered  somewhat  diflicalt  by  two  ditkoesA  acts 
ef  parliament  (m)  Tacying  from  each  ethep»  each  passed 
the  same  session  of  parliament,  and  each  intended  to 
•  amend  the  law.  The  following,  however,  appear  to  be 
MorigagM,  the  distinctionfl.  If  the  ehose  in  action  be  money  se- 
{^g^^^  cured  by  any  mortgage,  judgment  (n)  or  hen,  ov  other- 
wise charged  upon  or  payable  out  of  any  real  estate  at 
law  or  in  equity,  or  any  legacy  (o),  or  the  p^-sonal 
estate  or  any  share  of  the  personal  estate  of  a  person 
who  has  died  inte8tato(j»),  no  action  or  sidt  ean  be 
brought  to  reeorer  the  same  but  within  iwmiy  yeprn^ 
next  after  a  present  right  to  receive  the  same  shall  have 
aoerued  to  some  person  capable  of  giving  a  dischaige 
for  or  Defease  of  the  same ;  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest  thereon^ 
shall  have  been  paid,  or  some  acknowledgnent  of  the 
right  thereto  shall  have  been  given  in  writing  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or  his 
agent  (7),  to  the  person  entitled  theretoor  his  agent  (r) ; 
and  in  such  case  no  such  action  or  suit  shall  be  brought 
but  within  twenty  years  after  such  payment  or  acknow- 
kdgment,  or  the  last  of  such  payments  or  aeknowledg- 
Bent  Mcimd     inents>  if  more  than  one,  was  made  or  given  (#)•     If  the 

by  indeiitiii%     chose  in  action  be  rent  due  upon  an  indenture  of  demise, 

■ad  1110007  -  * 

■ecored  bj        or  money  secured  by  bond  or  other  specialty,  or  by  a 

OT  ^^^(^"^^  recognizance^  an  action  nuist  also  Ibe  brought  within 


or  reoogni- 
sanoe. 


(m)  StatB.  8  jc  4  Wm.  rUL  cc.  8.  13. 

27,  42.  (^)  Lord  St.  John  t.  Boughtofi, 

(w)  Watson  t.  Birch,  15  Sim.  9  Sim.  219. 

528.  (r)  Blair  v.  Nugent,  3  Jones 

{o)  Sheppard  r.  Xhihe,  9  Sim.  &  Lat.  678,  677. 

U67.  (1)  Stat  8  &  4  WiU.  IV.  c.  27, 

(i»)  Stat.  28  &  24  Vict.  c.  88,  s.  40. 
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iwefUy  years  after  the  cause  of  such  action  {t)y  op  within 
twenty  years  after  the  remoral  of  any  of  the  dkabilitief 
of  infiuicy^  covertore  or  lunacy  («).  And  if  any  person  AbMnoe  bc- 
against  whom  there  is  any  such  cause  of  action  shall  be 
beyond  the  seas  at  the  time  of  such  cause  of  action  ac- 
oruedy  the*  person  entitled  to  any  such  cause  of  aetion 
may  bring  the  same  against  him  within  twenty  years 
after  his  return  (r).  Aud  the  absence  of  a  joint  debtor 
beyond  the  seas  will  not  prevent  time  ftom  running  in 
&vour  of  the  others,  who  may  not  be  beyond  the  seas; 
and  the  recoyery  of  judgment  against  them  will  not 
prevent  the  creditor  ftom  commencmg  sa  aetion  against 
the  absent  debtor  after  his  retmna  (z).  If  any  acknow- 
ledgment shall  hare  been  made,  either  by  writing  signed 
by  the  party  liable  (y),  or  his  agent,  or  by  part  payment 
or  part  satisfaction  on  account  of  any  principal  or  interest 
tiien  due,  the  person  entitled  may  bring  his  action  fbr 
the  money  renuuning  unpaid,  and  so  acknowledged  tq 
be  due,  within  twenty  years  after  such  acknowledgmeni, 
or  within  twenty  years  after  any  of  the  above-men* 
tioned  disabilities  shall  have  ceased,  or  the  party  liable 
shall  have  returned  firom  beyond  the  seaa,  as  the  case 
may  be  {z).  If  the  chose  in  acticm  consist  of  arrears  Arrean  of 
of  dower,  neither  such  arrears  nor  dasaages  on  account  *^^**^" 
thereof  can  be  recovered  or  obtained  by  any  action  ov 
suit  for  a  longer  period  than  six  years  next  before  the 
commencement  of  such  action  or  suit  (a).  Arrears  of  Arrears  of  rfot 
rent  or  of  interest  in  respect  of  any  sum  of  money  ^^^^'^^ 
charged  upon  or  payable  out  of  any  real  estate  or  in 
respect  of  any  legacy,  can  be  recovered  only  within 

(t)  Stat  3  &  4  Wm.  IV.  c  43,  Or)  9ee  Hoddam  r.  Marle^,  X 

B,  8.  De  G«x  &  Jones,  1 ;  Maodie  y. 

(i»)  Stat.  8  &  4  Wm.  IV.  c.  42»  Banrntter,  4  Drew.  482. 

&  4;  19  &  20  Vict.  c.  97,  s,  10.  («)  Stat.  8^4  Will.  IV.  e.  4^ 

(t>)  Stat  8  &  4  Will.  IV.  c.  42;  s.  6  j  Kempe  t.  Oibhan,  9  Q.  B; 

B.  4.  609. 

(a?)  Stat  19  &  30  Vict  c.  97,  (a)  Stat  8  &  4  WiU.  IV.  e.  27; 

i.  11.  9.  41. 


380 


OF  TITLE. 


Simple  con- 
tzBct  debts. 


Awards,  fines 
for  oopyholdsy 


»tx  years  next  after  the  same  shall  have  become  due,  or 
next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or 
his  agent,  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent  (ft).  But  if  such  arrears  are  secured 
to  the  claimant  (c)  by  indenture  of  demise  (d),  or  by  bond 
or  other  specialty  (e),  an  action  of  debt  or  coyenant  may 
be  brought  for  such  arrears  at  any  time  within  twenty 
years.  And  where  a  mortgagee  or  other  incumbrancer 
shall  have  been  in  possession  of  any  real  estate  within 
one  year  next  before  the  action  or  suit  of  a  subsequent 
mortgagee  or  incumbrancer,  the  latter  may  recover  the 
arrears  of  interest  which  may  have  become  due  to  him 
during  the  whole  time  that  the  prior  mortgagee  or  in- 
cumbrancer was  in  possession  (/)•  If  the  chose  in  action 
consist  of  a  simple  contract  debt,  it  must  be  sued  for 
within  six  years  next  aft;er  the  cause  of  action,  or  within 
six  years  next  aft;er  the  removal  of  any  of  the  disabilities 
of  infancy,  coverture  or  lunacy  (y).  And  no  acknow- 
ledgment or  promise  by  words  only  to  pay  such  debt 
shall  be  deemed  sufficient  evidence  of  a  new  or  con- 
tinuing contract  to  take  the  case  out  of  the  operation 
of  the  statute,  unless  such  acknowledgment  or  promise 
shall  be  made  in  writing,  signed  by  the  party  charge* 
able  thereby  (h)  or  his  agent  (»).  Actions  of  debt  upon 
any  award  where  the  submission  is  not  by  specialty. 


(J)  Stat.  8  &  4  WilL  IV.  c.  27, 
s.  42;  Hodges  y.  Croydon  Canal 
Company f  8  Beay.  86;  fSranou  v. 
Orover,  6  Hare,  89 ;  fftmfrey  r, 
Oery,  7  C.  B.  667.  See  Toft  v. 
Stev&Mon,  5  De  Gex,  M.  &  G. 
785 ;  Mason  v.  Sroadbent,  88 
Bear.  296;  Edmund  y.  Waugh, 
V.  C.  K.,  14  W.  R.  2o7 ;  1  Law 
Hep.  Eq.  418. 

(<j)  Hughes  y.  Kelly ^  8  Dm.  & 
Warren,  482. 

(rf)  Paget  v.  Foley,  2  New  Ca. 
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{e)  Sims  y.  Thomas,  12  Ad.  & 
Ell.  636 ;  Hunter  y.  Nockolds,  1 
Mac  &  Oord.  640.  See  Elvy  v. 
Norwood,  6  De  Gez  &  Smale,  240 ; 
Sinclair  y.  Jackson,  17  Beav.  406. 

(/)  Stat  8  &  4  WilL  IV.  c.  27, 
8.42. 

ig)  Stat  21  Jac.  L  c.  16,  ss.  3» 
7;  19  &  20  Vict  c.  97,  ss.  10,  12. 

(A)  Stat  9  Geo.  IV.  c.  14,  s.  1. 

(i)  Stat  19  &  20  Vict  c  97, 
s.  13;  see  ante,  pp.  74,  80. 
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or  for  any  fine  due  in  respect  of  any  copyliold  estates; 

or  for  an  escape,  or  for  money  levied  on  bxxj  fieri  facias, 

must  also  be  brought  within  six  years  after  the  cause  of 

action,  with  a  similar  saving  in  respect  of  disabilities  to 

that  applicable  in  the  case  of  actions  on  indentures  of 

demise,  bonds  or  other  specialties  (A).     And  actions  for  Penalties,  &c, 

penalties,  damages  or  sums  of  money  given  to  the  party  ^^  grieved* 

grieved  by  any  statute  now  or  hereafter  to  be  in  force, 

must  be  brought  within  two  years  aft;er  the  cause  of  such 

actions,  with  the  like  saving  in  respect  of  disabilities, 

unless  the  time  for  bringing  such  action  is  or  shall  be 

by  any  statute  specially  limited  (/)• 

"When  a  cause  of  action  accrues  to  a  person  in  his  Death  of  ca»- 
lifetime,  the  time  limited  by  the  Statutes  of  Limitation 
will  run  on  aft^r  his  decease  from  the  period  that  the 
cause  of  action  accrued,  and  will  not  be  reckoned  from 
the  time  that  administration  was  taken  out  to  his 
effects  (m).    But  if  the  cause  of  action  accrue  after  the 
death  of  the  party,  the  time  limited  by  the  statute  will 
run  only  from  the  grant  of  the  letters  of  administrar 
tion  (n).     On  the  other  hand,  the  death  of  the  debtor  Death  of 
and  the  absence  of  any  personal  representative  to  his  ^®^*^* 
effects,  will  not  prevent  the  time  limited  by  the  statute 
from  continuing  to  run  on.     For  if  there  be  once  a 
cause  of  action,  a  plaintiff  that  can  sue,  and  a  defendant 
that  can  be  sued  in  England,  the  time  limited  by  the 
statute  will  begin  to  run,  and  will  not  be  stopped  by  the 
decease  of  either  party  (o).     An  executor  or  adminis-  Execntor  or 
trator  is  not,  however,  bound  to  plead  the  Statute  of  not  bound  to 
Limitations  to  any  debt  or  demand,  but  may,  if  he  P^®*^  *^  ■'•■ 

(A)  Stat.  8  &  4  Wm.  IV.  c  42,  Perry  v.  Jenkins,  1  Mylne  &  Cr. 

68.  3,  4;  see  ante,  p.  879.  118. 

(0  Stat  8  &  4  Will.  IV.  c.  42,  (o)  JOodes   t.   Smethvrst,  6 

83.  8,  4.  Mee.  &  Wels.  851 ;   Ik'eake  y. 

(m)  2  Wms.  Sannd.  68  k.  Oranefeldt,  8  Mybie  &  Cr.  499 ; 

(n)  Murray  v.  Htut  India  Sturgis  v.  Darrell,  6  H.  &  N.  120. 
Company,  5  I^rn.  &  Aid.  204 ; 
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jieBOtf  pay  (he  same  notwithstanding  ihe  time  linuted 
by  the  statute  may  have  expired  (p).  But  if  the  estate 
"be  administered  in  the  Court  of  Chancery,  any  party  to 
the  suit  is  competent  to  take  the  objection,  although  the 
executor  may  not  have  insbted  on  it  (g)« 

Chaige  of  real       Notwithstanding  the  period  of  six  yean  limited  for 

cfitato  for  Dft  V- 

ment  of  debta.   the  payment  of  simple  contract  debts,  the  debtor  may, 

by  charging  his  real  estate  by  his  will  with  the  payment 

of  his  debts,  and,  d  fortiori,  by  creating  an  express  trust 

fcr  their  payment  out  cf  his  real  estate,  prevent  the 

operation  of  the  statute  on  all  such  debts  as  hare  not 

been  barred  by  the  statute  in  his  lifetime  (r).     Keal 

estate,  it  will  be  remembered,  was  not  formerly  liable 

to  the  payment  of  any  debts  which  were  not  secured  by 

specialty  binding  the  iieirs  (i) ;  and  the  alteration,  which 

in  this  req)eot  has  been  made  in  the  law,  affects  only 

euch  real  estates  as  hare  not  been  chained  by  the 

deceased  with  the  payment  of  his  debts.     The  creditors 

therefore  in  whose  fgivour  the  charge  is  made  acquire, 

as  before  the  alteration,  the  character  of  cegtui  que  trusts  ; 

and  in  equity  they  will  not  be  allowed  to  lose  their 

debts,  because  they  do  not  go  to  law  to  enforce  payment 

when  they  have  a  trustee  to  pay  them  (t).    But  after 

4;wenty  years  lihe  charge,  if  not  enforced,  will  be  barred 

like  any  ot^er  charge  («).    An  express  trust,  however, 

is  proof  against  any  length  of  time  (v).    But  as  per- 

(p)  Norton  Y.  Freoker,  1  Atk.  2iid  ed. ;  64, 3rd  and  4th  eda. ;  68, 

526;  Ex  parte  Dewdn^y  15  Yes.  5tAi  ed.  ;  72,  6tli  ed. ;  74,  7th  ed. ; 

4S8.    See  StahUehmidt  v.  Lett,  ante,  p.  108. 

I  Bma.  &  Gill.  415.  it)  Tun.  &  Boas.  809. 

{q)  Skewen  y.  Vanderhorit,  1  («)  Dundat  r.  Blake,  11  Ir. 

BaBB.ftM.847;  2  Bnas.  &  M.  75.  Eq.  Bep.  188;  Sng.  Beal  Prop. 

(r)  Bnrke  v.  Janet,  2  Yes.  ft  Stat  p.  107 ;  Jaeqwt  y.  Jaeqvst, 

Beameft,  275 ;  Huffkes  y.  Wynne,  27  Beay.  822 ;  BiakUuon  t.  Ihet- 

Turn,  ft  Bun.  807;  CralUm  r.  dale,  81  Beay.  511. 

OfOton,  8  Beay.  1.  (v)  See  the  aathoes  Bssay  on 

(«)  See  FiincipleB  of  the  Lmt  Beal  Aasets,  p.  40. 
of  Beal  Property,  67,  iBt  ed. ;  61, 
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sonal  estate  hsm  aiwaye  been  prkimriljr  liable  to  ^ 
payment  of  all  ^lebts,  a  trust  created  by  a  testator  fen: 
the  payment  of  his  debts  out  of  Us  personal  estate  tfiU 
not  prevent  the  0{)erati(»a  of  the  statute  (x). 

When  the  dividends  upon  any  stock  Isransferable  at  Unclaimed 
the  Bax&  of  England  have  not  been  ^chimed  lor  ten  ^ 
years,  such  stock,  togedier  with  the  unclaimed  divi-^ 
dends,  is  transferred  to  the  account  of  the^ommisnoners 
for  the  reduction  of  the  national  debt(y);  and  such 
dividends,  together  with  aU  ^ae  iuture  ^vidends  on  the 
stock,  are  invested  by  the  oommissioQers  in  t^e  pur- 
chase of  like  stock,  so  as  to  accumulate  (z).  And  the 
governor  or  deputy  governor  of  the  bank  for  the  time 
being  may  order  the  transfer  of  such  stock  and  the  pay- 
ment of  the  dividends  to  any  person  showing*  to  his 
satisfaction,  a  right  thereto ;  but  in  case  such  governor 
or  deputy  governor  shall  not  be  satisfied  of  the  justice  or 
legality  of  the  claim,  an  order  for  transfer  and  payment 
maybe  obtained fix)m  the  Court  of  Chancery  by  petitktt 
in  a  'Bumrnary  way,  stating  and  verifying  the  (daim<a). 
But  no  such  transfer  of  stock  or  payment  of  dividends^ 
exceeding  the  sum  of  20/.,  can  be  made  until  thiiee 
calendar  months  afler  the  application,  nor  until  notice 
has  been  advertised  in  one  or  more  newspapers  circu- 
lating in  London  and  elsewhere,  as  the  governor  and 
eompany  of  the  bank  shall  think  fit ;  which  notice  must 
state  the  name,  description  and  condition  of  fiie  person 
in  whose  name  the  unclaimed  stock  or  dividends  stood 
when  transferred  to  the  commissioners,  .and  tibe  amount 
thereof,  and  the  name  of  the  claimant,  and  the  time  at 
which  the  transfer  or  payment  will  be  made  if  no  other 

(a?)  Soatt  7.  Jbnsi,  4  €1.  &  iPm.  (z)  Stat.  56  Geo.  m.  c.  60,  s.  4. 

8B2;  Ikvake  y.  Oranefeldt,  8  M7.  la)  Stat  56  Geo.  HI.  c.  60,  s.  5; 

^  Cr.  499.  £4  Yict  c.  8,  s.  8;  Eof  paHe  JUm, 

(y)  State.  56  G«o.  HI.  c  60  |  8  My.  &  Craig,  35;  Bmnt  v.  iVo- 

8  &  9  Vict  c  62.  cock,  6  Hare,  861. 
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claimant  shall  sooner  appear  and  make  ont  his  daim* 
And  when  the  stock  or  dividends  are  directed  to  be 
transferred  or  paid  by  any  order  of  the  Court  of  Chan* 
cery^  the  notice  must  also  state  the  purport  or  effect  of 
such  order  (6) ;  and  any  person  may  at  any  time  before 
the  actual  retransfer  of  the  stock,  or  payment  of  the 
dividends  to  any  such  claimant,  apply  to  the  Court  of 
Chancery  by  motion  or  petition  to  rescind,  alter  or  vary 
any  order  made  for  such  transfer  or  payment  (c). 

Notice  of  a»-  When  a  chose  in  action,  whether  legal  or  equitable, 
SSSTii^  is  transferred  from  one  person  to  another,  notice  of  the 
tiifn^  assignment  should  be  given  by  the  transferee  to  the 

person  liable  to  the  action  at  law  or  suit  in  equity,  the 
right  to  bring  which  is  the  subject  of  the  transfer  (cf ). 
Thus  if  a  debt  be  assigned,  notice  of  the  assignment 
should  be  given  to  the  debtor.  If  the  subject  of  the 
assignment  be  the  right  to  stock  standing  in  the  name 
of  a  trustee,  notice  of  the  assignment  should  be  given  to 
such  trustee.  Until  such  notice  be  given,  it  is  evident 
that  the  debtor  may  innocently  pay  the  debt,  or  the 
trustee  transfer  the  stock  to  the  transferor ;  or  the  trans- 
feror may  fraudulently  transfer  his  right  over  again  to 
a  third  person.  The  transferee,  therefore,  until  he  has 
given  notice  to  the  party  liable,  has  not  done  all  that 
Banknxptcy  of  lies  in  his  power  to  perfect  his  title.  The  chose  in 
tniuferor.  action  stiU  remains  the  apparent  property  of  the  trans- 
feror, and  in  the  event  of  his  bankruptcy  will  pass  to 
his  assignees  as  property  in  his  order  and  disposition 
with  the  consent  of  the  true  owner  thereof  («) ;  and  even 
the  assignees  themselves  will  not  be  safe  unless  they 

(i)  Stat  8  &  9  Vict  c.  62,  s.  2.  aOO ;  WUliam  y.  Thorpe,  2  Sim. 

Ic)  Sect.  8.  267  j  Thompson  t.  Spiers,  13  Sim. 

(<0  Dearie  t.  Hall,  Zoveridge  469 ;  Bartlett  y.  Bartlett,  I  De 

Y.  Cooper,  3  Ross.  1 ;  Bright**  Gex  &  Jones,  127;  Be  Httghe^s 

trusts,  21  BeaY.  480.  trusts,  2  Hem.  &  Mil.  89 ;  see 

{e)   Ex  parte  Munro,  Back,  ante,  p.  52. 
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give  a  similar  notice  (/)•  The  importance  of  giving  in^mij  as  to 
notice  suggests  the  precaution  that  every  person  about  ^^i!^^" 
to  accept  an  assignment  of  a  chose  in  action  should 
inquire  of  the  person  liable  to  the  action  or  suit,  whether 
he  has  had  notice  of  any  prior  assignment.  And  if 
there  be  two  or  more  persons  liable,  inquiry  should  be 
made  of  every  one  of  them ;  for  notice  by  a  prior 
assignee  to  any  one  of  them  would  be  equivalent  to 
notice  to  all(^).  It  is  also  advisable  that  a  written 
answer  should  be  obtained  to  every  such  inquiry,  in 
order  that  if  the  assignee  should  be  misled  by  a  false 
answer,  he  may  be  enabled  to  recover  damages  for  the 
misrepresentation.  For  it  has  been  doubted  whether 
the  answer  to  such  an  inquiry  be  not  a  representation 
concerning  the  ability  of  the  intended  assignor  within 
the  meaning  of  Lord  Tenterden's  act,  which  requires 
that  all  such  representations  be  made  in  writing  signed 
by  the  party  to  be  charged  therewith  (A).  The  inquiry, 
however,  thus  recommended  will  not  of  itself  strengthen 
the  title  of  the  assignee,  further  than  by  assuring  him 
/  that  no  previous  assignment  has  been  made.  In  order 
to  obtain  a  good  title,  he  must  himself  give  notice  to 
the  person  or  one  of  the  persons  liable  to  the  debt  or 
demand  assigned  to  him.  When  this  has  been  done 
his  title  will  be  secure,  and  will  prevail  over  that  of  any 
unknown  prior  assignee  who  may  have  omitted  to  give 
such  notice  (i).  If  the  property  consist  of  money  or 
stock  standing  in  the  name  of  the  accountant-general 
of  the  Court  of  Chancery,  or  of  securities  in  his  possesh 
sion  (A),  an  order  of  the  court  should  be  obtained  re- 
straining transfer  or  payment  without  notice  to  the 

(/)  Be  Bart's  trutts,  4  Kay  &  Welfl.  101;  Srcafm  t.  PhiUips, 

&  J.  219.  8  Ad.  &  £.  457 ;  see  ante,  p.  81. 

(g)  Smith  V.  Smithf  2  Cr.  &  M.  (i)  Dearie  v.  Hall,  Loveridg9 

231 ;  Meux  y.  BeU,  1  Hare,  78,  y.  Cooper,  1  Buss.  1. 
87.     See  Browne  v.  Savage,  4         (Jt)   WiUiams  t.  Sjfmonde,  9 

Drew.  685,  640.  Bear.  623. 

(A)  I/ifde  y.  Barnard,  I  Mee. 
W.P.P.  C  0 
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Stop  order. 


JHitringoi. 


Title  through 
deeds,  wiUs^ 


Abstract  of 
title* 


CovenantB  for 
title. 


assignee.  This  order  is  called  a  stop  order,  and  vrill 
have  the  same  effect  as  notice  of  assignment  given  to 
any  private  debtor  (/).  If  the  property  be  stock  standing 
in  the  name  of  a  trustee,  who  has  died  without  any 
administration  having  been  taken  out  tg  his  effects,  a 
distringas  obtained  by  the  assignee  to  restrain  the 
transfer  of  the  stock  will  confer  on  him  the  same 
priority  as  notice  to  the  trustee  would  have  done  had 
he  been  living  (m).  When  the  property  consists  of  a 
policy  of  assurance,  or  of  shares  in  a  joint-stock  com- 
pany, notice  of  the  transfer  should  be  given  to  the  office 
of  the  company  (n). 

The  title  to  personal  property  sometimes  depends 
upon  deeds,  wills  or  other  documents  of  title  of  the  like 
nature,  and  cannot  be  shown  without  their  production. 
Thus  a  reversionary  interest  in  money  in  the  fimds, 
settled  by  deed  or  will,  may  be  mortgaged  and  sold  again 
and  again  before  it  becomes  an  interest  in  possession. 
In  these  cases  the  purchaser  is  entitled  to  an  abstract  of 
the  deeds,  wills,  &c.  which  compose  the  title,  in  the  same 
manner  as  if  the  subject  of  the  contract  had  been  real 
estate ;  and  the  original  deeds,  and  the  probates  or  office 
copies  of  the  wills,  must  also  in  like  manner  be  pro* 
duced  for  the  verification  of  the  abstract  (o).  The  pur- 
chaser is  also  entitled  either  to  the  possession  of  the 
deeds,  or,  if  this  cannot  be  had,  to  attested  copies  of 
them,  and  a  covenant  for  their  production,  at  the  ex- 
pense of  the  vendor  {p).     And  when  an  assignment  of 


(J)  Greening  t.  Beekford^  5 
Sim.  195;  Swayne  y.  Swayne,  11 
Beay.  468. 

(m)  Mty  y.  Bridget,  2  Toimge 
&  Coll.  N.  C.  466;  Bee  ante,  p. 
189. 

(n)  Williams  y.  Thorpe,  2  Sim* 
267;  7%ofnp8on  y.  Spierg,  13  Sim. 
469  ;  West  y.  Beid,  2  Here,  249 ; 
Mai-tin  v.  Sedgrrick,  9  Bcav.  333; 
Ponrles  v.  Page,  3  C.  B.  16. 


(p)  See  Principles  of  the  Law 
of  Real  Property,  849,  1st  ed.  ; 
861,  2nd  ed. ;  864,  8rd  ed.;  870, 
4th  ed. ;  881,  6th  ed. ;  404,  6th 
ed.;  412,  7th ed.;  ffobsanr,BeU, 
2  Beay.  17. 

(p)  Ibid.  854, 856,  Isted.;  866, 
868,  2nd  ed.;  869,  872,  Srd  ed. ;' 
875,  878,  4th  ed. ;  889,  5tb  ed.  ( 
412,  6th  ed.;  420,  7th  ed. 


OP  TITLE.  387 

any  kind  of  personal  property  is  made  by  deed,  it  is 
usual  for  the  assignor  to  enter  into  covenants  for  the 
title  similar  to  those  entered  into  under  the  like  circum* 
stances  by  the  grantor  of  real  estate  {q). 

The  vendor  of  shares  in  a  joint-stock  company  is  Tide  to  shares, 
bound  merely  to  give  such  evidence  of  the  constitution 
of  the  company,  as  to  show  that  the  proposed  transfer 
will  give  a  valid  title  to  the  shares  sold  (r)« 

A  recent  act  of  parliament  provides  that  any  person  A  penon  may 
shall  have  power  to  assign  personal  property,  now  by  2Sf^" 
law  assignable,  directly  to  himself  and  another  person 
or  other  persons  or  corporation,  by  the  like  means  as  he 
might  assign  the  same  to  another  («).  Before  this  act  an 
assignment  by  A.  to  himself  and  B.  vested  the  whole  of 
the  property  in  B.  The  same  act  renders  criminally 
punishable  the  concealment,  with  intent  to  defi*aud,  of 
any  deed  or  instrument  material  to  a  title  or  of  any  in- 
cumbrance, or  the  falsification  of  any  pedigree  on  which 
a  title  depends  (^). 

From  what  has  been  said  it  will  appear  that  the  title  CompariBon  of 
to  personal  property  is  fer  more  simple  than  that  to  real  ^nd  penonal 
estate.     And  amongst  the  plans  which  have  appeared  for  estate, 
the  amendment  of  the  law  has  been  one  for  adapting 
the  machinery  of  the  funds  to  the  transfer  of  landed 
property.     Upon  consideration,  however,  it  will  perhaps 
appear  that  the  greater  complexity  of  the  title  to  lands 
arises  partly  from  the  nature  of  the  property,  and  partly 
from  the  more  full  power  of  disposition  to  which  lands 
are  subject.     Lands,  unlike  stock,  may  be  converted 

(^)  See  Principles  of  the  Law  (f)  OurU/ng  r.  Flight,  2  Phil, 

of  Real  Property,  348,  Ist  ed.  ;      618. 

849,  2nd  ed. ;  862,  8id  ed. ;  868,  («)  Stat  22  &  28  Vict  c.  85, 

4th  ed. ;  879,  5th  ed. ;   402,  6th      s.  21. 

ed. ;  410,  7th  ed.  (f)  Sect.  24,  extended  bj  stat. 

28  &  24  Vict  c.  88,  s.  8. 
CC  2 
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fix^m  arable  to  pasture,  may  be  cut  up  into  roads,  canals 
or  railways,  may  be  sold  by  the  foot  for  building  pur- 
poses, may  be  let  upon  lease  for  terms  absolute  or  deter- 
minable, may  be  held  for  life,  or  in  tail,  as  well  as  in 
fee,  and  may  be  disposed  of  by  contingent  remainders, 
shifting  uses  and  executory  devises,  without  the  interven- 
tion of  any  trustees.  Personal  property,  on  the  contrary, 
cannot  be  settled  without  the  intervention  of  trustees  in 
whom  a  great  degree  of  personal  confidence  must  neces- 
sarily be  placed ;  but  when  so  settled^  the  title  to  it  is 
sometimes  as  long  and  intricate  as  that  to  real  estate. 
K  the  nature  of  lands  could  be  altered,  or  if  landowners 
were  willing,  in  order  to  save  themselves  expense,  to  give 
up  some  of  their  powers  of  disposition,  the  title  to  real 
estate  might  doubtless  be  rendered  as  simple  as  that  to 
personal  property.  To  the  latter  alternative,  however, 
few,  if  any,  would  be  inclined  to  submit.  Whilst,  there- 
fore, much  might  be  done  to  simplify  and  improve  our 
laws  of  property  by  an  assimilation  of  the  rules  of  real 
and  personal  estate,  where  the  history  of  each  forms 
the  only  ground  of  variety,  care  should  be  taken  to 
preserve  untouched  such  distinctions  as  are  foimded  on 
the  broad  basis  of  practical  difference. 
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Referred  to  p.  224. 


Form  of  Letters  Patent. 

Victoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith  to  all 
to  whom  these  presents  shall  come  greeting  Whereas  A.  B. 

of hath  by  his  petition  humbly  represented  unto  us 

that  he  is  in  possession  of  an  invention  for which 

the  petitioner  conceives  will  be  of  great  public  utility  That 
he  is  the  true  and  first  inventor  thereof  and  the  same  is  not 
in  use  by  any  other  person  or  persons  to  the  best  of  his 
knowledge  and  belief  The  petitioner  therefore  most  humbly 
prayed  that  we  would  be  graciously  pleased  to  grant  unto 
him  his  executors  administrators  and  assigns  our  royal  letters 
patent  for  the  sole  use  benefit  and  advantage  of  his  said  in- 
vention within  our  United  Kingdom  of  Great  Britain  and 
Ireland  the  Channel  Islands  and  Isle  of  Man  [Colonies  to 
BE  mentioned  IP  ant]  for  the  term  of  fourteen  years  pur- 
suant to  the  statutes  in  that  case  made  and  provided  [And 
WHEREAS  the  said  A.  B.  hath  particularly  described  and 
ascertained  the  nature  of  the  said  invention  and  in  what 
manner  the  same  is  to  be  performed  by  an  instrument  in 
writing  under  his  hand  and  seal  and  has  caused  the  same  to 

be  duly  filled  in ]  And  we  being  willing  to  give 

encouragement  to  all  arts  and  inventions  which  may  be  for 
the  public  good  are  graciously  pleased  to  condescend  to  the 
petitioner's  request  Know  ye  therefore  that  we  of  our  espe- 
cial grace  certain  knowledge  and  mere  motion  have  given 
and  granted  and  by  these  presents  for  us  our  heirs  and  suc- 
cessors do  give  and  grant  unto  the  said  A.  B.  his  executors 
administrators  and  assigns  our  especial  licence  full  power 
sole  privilege  and  authority  that  he  the  said  A.  B.  his  execu- 
tors administrators  and  assigns  and  every  of  them  by  himself 
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and  themselves  or  bj  his  or  their  deputj  or  deputies  servants 
or  agents  or  such  others  as  he  the  said  A.  B.  his  executors 
administrators  or  assigns  shall  at  any  time  agree  with  and  no 
others  from  time  to  time  and  at  all  times  hereafter  during 
the  term  of  years  herein  expressed  shall  and  lawfully  may 
make  use  exercise  and  vend  his  said  invention  within  our 
United  Kingdom  of  Great  Britain  and  Ireland  the  Channel 
Islands  and  Isle  of  Man  (a)  in  such  a  manner  as  to  him  the 
said  A.  B.  his  executors  administrators  and  assigns  or  any  of 
them  shall  in  his  or  their  discretion  seem  meet  and  that  he 
the  said  A.  B.  his  executors  administrators  and  assigns  shall 
and  lawfully  may  have  and  enjoy  the  whole  profit  benefit 
commodity  and  advantage  from  time  to  time  coming  growing 
accruing  and  arising  by  reason  of  the  said  invention  for  and 
during  the  term  of  years  herein  mentioned  to  have  hold 
*  exercise  and  enjoy  the  said  licences  powers  privileges  and 
advantages  hereinbefore  granted  or  mentioned  to  be  granted 
unto  the  said  A.  B.  his  executors  administrators  and  assigns 
for  and  during  and  unto  the  full  end  and  term  of  fourteen 
years  from  the day  of  —  a.  d. next  and  imme- 
diately ensuing  according  to  the  statute  in  such  case  made  and 
provided  And  to  the  end  that  he  the  said  A.  B.  his  executors 
administrators  and  assigns  and  every  of  them  may  have  and 
enjoy  the  full  benefit  and  the  sole  use  and  exercise  of  the 
said  invention  according  to  our  gracious  intention  hereinbe- 
fore declared  We  do  by  these  presents  for  us  our  heirs  and 
successors  require  and  strictly  command  all  and  every  person 
and  persons  bodies  politic  and  corporate  and  all  other  our 
subjects  whatsoever  of  what  estate  quality  degree  name  or 
condition  soever  they  be  within  our  United  Kingdom  of 
Great  Britain  and  Ireland  the  Channel  Islands  and  Isle  of 
Man  [Colonies  to  be  mentioned  if  any]  that  neither  they 
nor  any  of  them  at  any  time  during  the  continuance  of  the 
said  term  of  fourteen  years  hereby  granted  either  directly  or 
indirectly  do  make  use  or  put  in  practice  the  said  invention 
or  any  part  of  the  same  so  attained  unto  by  the  said  A.  B. 
as  aforesaid  nor  in  anywise  counterfeit  imitate  or  resemble 
the  same  nor  shall  make  or  cause  to  be  made  any  addition 

(a)  The  Coloniei  should  here  be  mentioned,  if  any,  though  it  is  not  so 
stated  in  the  printed  forui  annexed  to  the  Act. 
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thereunto  or  subtraction  from  the  same  whereby  to  pretend 
himself  or  themselves  the  inventor  or  inventors  devisor  or 
devisors  thereof  without  the  consent  licence  or  agreement 
of  the  said  A.  B.  his  executors  administrators  or  assigns 
in  writing  under  his  or  their  hands  and  seals  first  had  and 
obtained  in  that  behalf  upon  such  pains  and  penalties  as  can 
or  may  by  justly  inflicted  on  such  offenders  for  their  contempt 
of  this  our  royal  command  and  further  to  be  answerable  to 
the  said  A,  B.  his  executors  administrators  and  assigns  ac« 
cording  to  law  for  his  and  their  damages  thereby  occasioned 
And  moreover  we  do  by  these  presents  for  us  our  heirs  and 
successors  will  and  command  all  and  singular  the  justices  of 
the  peace  mayors  sherifis  bailiffs  constables  headboroughs 
and  all  other  officers  and  ministers  whatsoever  of  us  our 
heirs  and  successors  for  the  time  being  that  they  or  any  of 
them  do  not  nor  shall  at  any  time  during  the  said  term  hereby 
granted  in  anywise  molest  trouble  or  hinder  the  said  A.  B. 
his  executors  administrators  or  assigns  or  any  of  them  or  his 
or  their  deputies  servants  or  agents  in  or  about  the  due  and 
lawful  use  or  exercise  of  the  aforesaid  invention  or  anything 
relating  thereto  Provided  always  and  these  our  letters  patent 
are  and  shall  be  upon  this  condition  that  if  at  any  time  during 
the  said  term  hereby  granted  it  shall  be  made  appear  to  us 
our  heirs  or  successors  or  any  six  or  more  of  our  or  their 
Privy  Council  that  this  our  grant  is  contrary  to  law  or  pre- 
judicial or  inconvenient  to  our  subjects  in  general  or  that  the 
said  invention  is  not  a  new  invention  as  to  the  public  use  and< 
exercise  thereof  or  that  the  said  A.  B«  is  not  the  true  and 
first  inventor  thereof  within  this  realm  as  aforesaid  these  our 
letters  patent  shall  forthwith  cease  determine  and  be  utterly 
void  to  all  intents  and  purposes  anything  herein  contained  to 
the  contrary  thereof  in  anywise  notwithstanding  Provided 
ALSO  that  these  our  letters  patent  or  anything  herein  contained 
shall  not  extend  or  be  construed  to  extend  to  give  privilege 
unto  the  said  A.  B.  his  executors  administrators  or  assigns 
or  any  of  them  to  use  or  imitate  any  invention  or  work  what- 
soever which  hath  heretofore  been  found  out  or  invented  by 
any  other  of  our  subjects  whatsoever  and  publicly  used  or 
exercised  unto  whom  our  like  letters  patent  or  privileges  have 
been  already  granted  for  the  sole  use  exercise  and  benefit* 
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thereof  it  being  our  will  and  pleasure  that  the  said  A«  B.  his 
executors  tidministrators  and  assigns  and  all  and  eveiy  other 
person  and  persons  to  whom  like  letters  patent  or  priTileges 
have  been  already  granted  as  aforesaid  shall  distinctly  use 
and  practise  their  several  inventions  by  them  invented  and 
found  out  according  to  the  true  intent  and  meaning  of  the 
same  respective  letters  patent  and  of  these  presents  Pso- 
viDKD  LIKEWISE  nevertheless  and  these  our  letters  patent  are 
upon  this  express  condition  [that  if  the  said  A.  B.  shall  not 
particularly  describe  and  ascertiun  the  nature  of  his  said 
invention  and  in  what  manner  the  same  is  to  be  performed 
by  an  instrument  in  writing  under  his  hand  and  seal  and  cause 
the  same  to  be  filed  in  — r-  within  *-»  calendar  months 
next  and  immediately  after  the  date  of  these  our  letters 
patent]  [and  also  if  the  said  instrument  in  writing  filed  as 
aforesud  does  not  particularly  describe  and  ascertain  the 
nature  of  the  said  invention  and  in  what  manner  the  same 
is  to  be  performed]  and  also  if  the  said  A.  B.  his  executors 
administrators  or  assigns  shall  not  pay  or  cause  to  be  paid  at 
the  ofilce  of  our  Commissioners  of  Patents  for  Inventions  the 
sums  following  that  is  to  say  the  sum  of  — *— -^—  pounds  on 
or  before  the  —  day  of—  aj).  —  and  the  stamp  duty 
payable  in  respect  of  the  certificate  of  such  payment  and  the 

sum  of  —  pounds  on  or  before  the  —  day  of 

AJ>.  — *«  and  the  stamp  duty  payable  in  re^)ect  of  the  cer- 
tificate of  such  payment  (b)  Ahd  also  if  the  said  A.  B.  his 
executors  administrators  or  assigns  shall  not  supply  or  cause 
to  be  supplied  for  our  service  all  such  articles  of  the  said 
invention  as  he  or  they  shall  be  required  to  supply  by  the 
officers  or  c4»nmissioners  administering  the  department  of 
our  service  for  the  use  of  which  the  same  shall  be  required 
in  such  manner  at  such  times  and  at  and  upon  such  reason- 
able prices  and  terms  as  shall  be  settled  for  that  purpose  by 
the  said  officers  or  commissioners  requiring  the  same  that 
then  and  in  any  of  the  said  cases  these  our  letters  patent  and 
all  liberties  and  advantages  whatsoever  hereby  granted  shall 
utterly  cease  determine  and  become  void  anything  herein- 
before contained  to  the  contrary  thereof  in  anywise  notwith- 

(6)  By  sUt  16  &  17  Vtct  c  5,  no  fees  are  now  payable,  but  sump 
duties  only.    See  oiile,  p.  217. 
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gtanding  Provided  that  nothing  herein  contained  shall  pre* 
Tent  the  granting  of  licences  in  such  manner  and  for  such 
consideration  as  they  may  by  law  be  granted  And  lastly 
we  do  by  these  presents  for  us  our  heirs  and  successors  grant 
unto  the  said  A.  B.  his  executors  administrators  and  assigns 
that  these  our  letters  patent  on  the  filing  thereof  shall  be  in 
and  by  all  things  good  firm  valid  sufficient  and  efiectual  in 
the  law  according  to  the  true  intent  and  meaning  thereof  and 
shall  be  taken  construed  and  adjudged  in  the  most  favour- 
able and  beneficial  sense  for  the  best  advantage  of  the  said 
A.  B.  his  executors  administrators  and  assigns  as  well  in  all 
our  Courts  of  Record  as  elsewhere  and  by  all  and  singular 
the  officers  and  ministers  whatsoever  of  us  our  heirs  and  suc- 
cessors in  our  United  Kingdom  of  Great  Britain  and  Ireland 
the  Channel  Islands  and  the  Isle  of  Man  [Colonies  to  be 
iffENTiONED  IF  ant]  and  amongst  all  and  every  the  subjects 
of  us  our  heirs  and  successors  whatsoever  and  wheresoever 
notwithstanding  the  not  Ml  and  certain  describing  the  nature 
or  quality  of  the  said  invention  or  of  the  materials  thereunto 
conducing  and  belonging  In  witness  whereof  we  have  caused 
these  our  letters  to  be  made  patent  this        -  day  of 

A.  D. and  to  be  sealed  and  bear  date  as  of  the  said 

'  day  of  — — •  A.  D. in  the year  of  our 

reign. 
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Referred  to,  pp.  244,  267,  269,  362,  364. 


Marriage  Settlement  of  a  Share  of  a  Testator^s  Residuary 
Personal  Estate  and  of  Money  in  the  Funds  upon  the 
usual  Trusts, 

This  Indenture  made  the daj  of  — — «  1860  Betweea 

Charles  Catchpole  of  King  Street  in  the  city  of  London  gen- 
tleman of  the  first  part  Grace  Gumej  of  Harlej  Street  in 
the  county  of  Middlesex  spinster  of  the  second  part  and 
Henry  Hunter  of  Brixton  in  the  county  of  Surrey  Esquire 
John  James  of  Lincoln's  Lin  in  the  county  of  Middlesex 
Esquire  and  Leonard  Lambert  of  Brighton  in  the  county  of 
Recital  of  in*     Sussex  Esquire  of  the  third  part  Whereas  a  marriage  has 
riaae*   ""'       ^^^^  agreed  upon  and  is  intended  to  be  shortly  solemnized 
Reciul  of  poe-  ^^^^^  ^^  <^id  Charles  Catchpole  and  Grace  Gurney  And 
seuion  of  per-    WHEREAS  under  and  by  yirtue  of  the  last  will  and  testament 
•onahy  ander     ^^  j^^^^  Gurney  kte  of  Harley  Street  aforesaid  Esquire  de- 
ceased which  said  will  bears  date  on  or  about  the  ninth  day 
of  January  1840  and  was  proved  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury  (a)  on  or  about  the  twelfth  day 
of  March  1840  the  said  Grace  Gurney  is  now  entitled  to  one 
equal  undivided  fourth  part  or  share  or  some  other  part  or 
share  of  the  residuary  personal  estate  of  the  said  testator  or 
the  stocks  funds  or  securities  in  or  upon  which  the  same  is 
Reciul  of  poi-  or  may  be  invested  And  whereas  the  said  Grace  Gurney  is 
^^  ®^  possessed  of  the  sum  of  £5000  £3  per  cent,  consolidated 

bank  annuities  which  said  sum  was  lately  standing  in  her 
own  name  in  the  books  of  the  governor  and  company  of  the 
Rechal  of  Bank  of  England  And  whereas  upon  the  treaty  for  the  said 

agreement  to      intended  mnrriaire  it  was  airreed  that  the  said  Grace  Gurney 
anign  person-      .      ,,  ?         .,  ,         ,..,,«.,  . 

alty  to  ^utteei.  should  assign  tlie  said  one  equal  undivided  fourth  part  or 

(a)  See  ante,  p.  313. 
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share  or  other  part'or  share  to  which  she  is  entitled  as  afore-* 

said  of  and  in  the  residuary  personal  estate  of  her  said  late 

father  unto  the  said  Henry  Hunter  John  James  and  Leonard 

Lambert  their  executors  administrators  and  assigns  upon 

and  for  the  trusts  intents  and  purposes  hereinafter  expressed 

and  declared  of  and  concerning  the  same    And  it  was  also  Recital  of 

agreed  that  the  said  Grace  Gumey  should  transfer  the  said  agreement  to 

sum  of  £5000  £8  per  cent,  consolidated  bank  annuities  of  ^  trustees. 


which  she  is  possessed  as  aforesaid  into  the  names  of  the  said 
Henry  Hunter  John  James  and  Leonard  Lambert  to  be  held 
by  them  upon  and  for  the  trusts  intents  and  purposes  herein- 
after expressed  and  declared  of  and  concerning  the  same 
And  Whereas  the  said  sum  of  £5000  £3  per  cent,  consoli-  Recital  of 
dated  bank  annuities  hath  been  accordingly  transferred  by  ^""^^  ^^^ 
the  said  Grace  Gumey  out  of  her  name  into  the  names  of  ingly. 
the  said  Henry  Hunter  John  James  and  Leonard  Lambert 
and  the  same  is  now  standing  in  their  names  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England  as  they 
the  said  Henry  Hunter  John  James  and  Leonard  Lambert  do 
hereby  admit  and  acknowledge    Now  this  Indenture  wit-  Testatum. 
NESSETH  that  in  pursuance  of  the  said  agreement  in  this  be- 
half and  in  consideration  of  the  said  intended  marriage  she 
the  said  Grace  Gumey  with  the  consent  and  approbation  of 
the  said  Charles  Catchpole  testified  by  his  being  a  party  to 
and  executing  these  presents  Hath  granted  bargained  sold  Assigiiment 
assigned  and  transferred  and  by  these  presents  Doth  grant 
bargain  sell  assign  and  transfer  unto  the  said  Henry  Hunter 
John  James  and  Leonard  Lambert  their  executors  adminis* 
trators  and  assigns  All  that  the  one  equal  undivided  fourth  parcels,  share 
part  or  share  or  other  part  or  share  of  her  the  said  Grace  ®^  residue. 
Gumey  under  the  hereinbefore  mentioned  will  of  her  said 
late  father  John  Gurney  of  and  in  the  residuary  personal 
estate  of  her  said  late  father  and  of  and  in  the  stocks  funds 
and  securities  in  or  upon  which  the  same  now  is  or  shall  or 
may  at  any  time  or  times  hereafter  be  invested  and  of  and  in 
the  dividends  interest  and  annual  produce  thereof  And  all  And  all  the 
the  right  title  claim  and  demand  whatsoever  at  law  and  in  "^  *» 
equity  of  her  the  said  Grace  Gumey  in  and  to  the  said  one 
equal  undivided  fourth  part  or  share  or  other  part  or  share 
hereby  assigned  To  have  hold  receive  and  take  the  said.  Habendum. 
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one  equal  undivided  fourth  part  or  share  or  oiher  part  or 
share  intended  to  be  herebj  assigned  of  and  in  the  residuary 
personal  estate  of  the  said  John  Gumej  and  the  investmenta 
and  income  thereof  unto  the  said  Henrj  Hunter  John  James 
and  Leonard  Lambert  their  executors  administrators  and 

Trust  for  lady  assigns  Ik  TRUST  for  the  said  Grace  Gumej  her  executors 
inwnage.  i^minigtrators  and  assigns  until  the  solemnization  of  the  said 
intended  marriage  and  from  and  immediatelj  after  the  solem- 
nization thereof  Upon  and  for  the  trusts  intents  and  purposes 
and  with  under  and  subject  to  the  powers  provisos  agree- 
ments and  declarations  hereinafter  expressed  and  declared  of 

Power  of  at-      and  concerning  the  same    And  the  said  Charles  Catcbpole 

toraey.  ^^^^  Grace  Gumej  do  and  each  of  them  doth  hereby  irrevo- 

cably nominate  and  appobt  the  said  Henry  Hunter  John 
James  and  Leonard  Lambert  and  the  survivors  and  survivor 
of  them  his  executors  administrators  and  assigns  to  be  the 
true  and  lawful  attomies  and  attorney  of  them  the  said  Charles 
Catchpole  and  Grace  Gumey  and  each  of  them  {b)  in  their 
his  or  her  names  or  name  to  ask  recover  and  receive  from  the 
executors  of  the  will  of  the  said  John  Gumey  and  all  and 
every  persons  and  person  liable  to  pay  or  transfer  the  same 
the  said  one  equal  undivided  fourth  part  or  share  hereby 
assigned  and  to  give  effectual  discharges  for  the  same  and  on 
non-payment  or  non-transfer  thereof  or  of  any  part  thereof  to 
commence  carry  on  and  prosecute  any  action  or  actions  suit 
or  suits  or  other  proceedings  whatsoever  for  obtaining  pay- 
ment or  transfer  thereof  And  also  for  all  or  any  of  the  said 
purposes  from  time  to  time  to  substitute  or  appoint  any  attor- 
ney or  attorn ies  under  them  or  him  And  generally  to  do  and 
execute  all  such  other  matters  and  things  in  the  premises  as 
shall  be  necessary  they  the  said  Charles  Catchpole  and  Grace 
Gumey  hereby  agreeing  to  allow  and  confirm  whatsoever  the 
said  Henry  Hunter  John  James  and  Leonard  Lambert  or  the 
survivors  or  survivor  of  them  his  executors  administrators  or 
assigns  shall  lavriully  do  or  cause  to  be  done  in  the  premises 

Tniit  of  itock.  by  virtue  hereof  And  it  is  hereby  agreed  and  declared  by 
and  between  the  said  parties  hereto  that  they  the  said  Henry 
Hunter  John  James  and  Leonard  Lambert  their  executors 

(6)  This  power  of  attorney  is  not  absolutely  necessary,  as  the  choset  in 
aeiioH  which  are  assigned  are  equitable  only ;  see  ante,  p.  114. 
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administrators  and  assigns  shall  stand  possessed  of  and  inte« 
rested  in  the  said  sum  of  £6000  £3  per  cent,  consolidated 
bank  annuities  so  transferred  into  their  names  as  aforesaid 
In  trust  for  the  said  Grace  Gurnej  her  executors  adminis-  Trust  for  in- 
trators  and  assigns  until  the  solemnization  of  the  said  in-  *®"*^®^  ^*^®  ^*^^ 
tended  marriage  And  from  and  immediately  after  the  solem- 
nization thereof  Upon  and  for  the  trusts  intents  and  purposes 
and  with  under  and  subject  to  the  powers  provisos  agreements 
and  declarations  hereinafter  expressed  and  contained  of  and 
concerning  the  same    And  it  is  hereby  agreed  and  declared  Trust  of  share 
by  and  between  the  said  parties  hereto  that  from  and  after  o^  pe«ona*{y 
the  solemnization  of  the  said  intended  marriage  the  said  after  marriage. 
Henry  Hunter  John  James  and  Leonard  Lambert  their  exe- 
cutors administrators  and  assigns  shall  stand  possessed  of  and 
interested  in  the  said  one  equal  fourth  part  or  share  or  other 
part  or  share  hereinbefore  assigned  of  and  in  the  residuary 
personal  estate  of  the  said  John  Gurney  and  the  investments 
thereof  and  the  said  sum  of  £5000  £3  per  cent,  consolidated 
bank  annuities  Upon  tbust  that  the  said  trustees  or  the  Trust  to  con- 
trustees  or  trustee  for  the  time  being  of  these  presents  do  Ji""®^  ^^ 
and  shall  either  continue  the  same  respectively  in  their  re- 
spective actual  states  of  investment  or  do  and  shall  lay  out 
and  invest  the  same  in  any  of  the  parliamentary  stocks  or 
public  funds  of  Great  Britain  or  at  interest  upon  government 
or  real  securities  in  England  or  Wales  but  not  in  stock  of 
the  Bank  of  England  or  Ireland  or  in  East  India  stock  or 
on  real  securities  in  Ireland  (c)  and  do  and  shall  from  time 
to  time  alter  and  vary  the  said  stocks  funds  and  securities  for 
or  into  others  of  a  like  nature  as  often  as  the  said  trustees  or 
trustee  shall  think  fit    Pboyided  that  every  such  investment  With  consent, 
alteration  and  variation  be  made  with  the  consent  of  the  said 
Charles  Catchpole  and  Grace  Gurney  during  their  joint  lives 
and  after  the  decease  of  either  of  them  with  the  consent  of  the 
survivor  of  them  (rf)  and  after  the  decease  of  such  survivor 
at  the  discretion  of  the  said  trustees  or  trustee  for  the  time 
being  of  these  presents  And  it  is  hereby  agreed  and  declared  Declaration  of 
by  and  between  the  said  parties  hereto  that  after  the  solem-  tru^to^invest- 
nization  of  the  said  intended  marriage  the  said  trustees  or 

(c)  See  ante,  pp.  268,  264.  (d)  See  antCf  pp.  266,  266. 
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Truft  for  lep** 
rate  um  of  in- 
tended wife  for 
life. 


After  decemie 
of  intended 
wife,  trust  for 
intended  hue« 
band  for  life. 


After  decease 
ofsuTTivor, 


trnstee  for  the  time  being  of  these  presents  shall  stand  poe^ 
sessed  of  and  interested  in  the  said  share  of  the  residuary- 
personal  estate  of  the  said  John  Gumey  and  the  investments 
thereof  and  the  said  sum  of  £5000  £3  per  cent  consolidated 
bank  annuities  and  the  stocks  funds  and  securities  in  or  upon 
which  the  same  maj  be  invested  and  the  dividends  interest 
and  annual  produce  thereof  Upon  and  for  the  trusts  intents 
and  purposes  and  under  and  subject  to  the  powers  provisos 
agreements  and  declarations  hereinafter  expressed  and  de- 
clared of  and  concerning  the  same  that  is  to  say  Upon  tkust 
that  thej  the  said  trustees  or  trustee  for  the  time  being  of 
these  presents  do  and  shall  during  the  life  of  the  said  Grace 
Gumej  pay  the  interest  dividends  and  annual  produce  thereof 
unto  such  person  or  persons  as  the  said  Grace  Gurney  shall 
from  time  to  time  notwithstanding  her  said  intended  or  any 
future  coverture  appoint  by  any  writing  under  her  hand  but  not 
by  any  mode  of  anticipation  and  in  default  of  such  appoint- 
ment into  her  own  hands  for  her  sole  and  separate  use  (e) 
exclusive  of  the  said  Charles  Catchpole  and  of  any  future 
husband  but  so  that  she  shall  not  dispose  thereof  in  any  mode 
of  anticipation  And  the  receipts  in  writing  of  the  said  Grace 
Gurney  or  of  such  person  or  persons  as  she  shall  appoint  to 
receive  the  said  dividends  interest  and  annual  produce  ia 
manner  aforesaid  but  not  in  any  mode  of  anticipation  shall 
notwithstanding  her  said  intended  or  any  future  coverture  be 
effectual  discharges  for  the  same  And  from  and  inunediatelj 
after  the  decease  of  the  said  Grace  Gurney  Upon  tbust  that 
the  said  trustees  or  trustee  for  the  time  being  of  these 
presents  do  and  shall  pay  the  dividends  interest  and  annual 
produce  of  the  said  trust  monies  stocks  funds  and  securities 
unto  or  permit  the  same  to  be  received  by  the  said  Charles 
Catchpole  and  his  assigns  for  and  during  the  term  of  his 
natural  life  And  from  and  immediately  after  the  decease  of 
the  survivor  of  them  the  said  Charles  Catchpole  and  Grace 
Gurney  the  said  trustees  or  trustee  for  the  time  being  of  these 
presents  shall  stand  and  be  possessed  of  and  interested  in  the 
said  trust  monies  stocks  funds  and  securities  and  the  divi- 
dends interest  and  annual  produce  thereof  In  trust  for  all  and 


(0  See  tmte,  p.  362. 
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every  6r  such  one  or  more  exclusively  of  the  others  or  other  trust  for 
of  the  children  or  child  of  the  said  intended  marriage  with  tended  hu'-'"" 
such  provision  for  their  respective  maintenance  and  if  more  band  and  wife 
than  one  in  such  shares  and  proportions  and  subject  to  such  "  p^i^n^"^  ^ 
limitations  and  conditions  over  in  favour  of  any  others  or 
other  of  the  said  children  and  in  such  manner  (/)  as  the  said 
Charles  Catchpole  and  Grace  Gumey  by  any  deed  or  deeds 
instrument  or  instruments  in  writing  with  or  without  power 
of  revocation  and  new  appointment  to  be  by  them  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses  shall  jomtly  direct  or  appoint  And  In  default,  as 
in  default  of  such  joint  direction  or  appointment  and  so  far  J["^'7iu  b**" 
as  any  such  joint  direction  or  appointment  if  incomplete  shall  deed  or  will, 
not  extend  as  the  survivor  of  them  the  said  Charles  Catchpole 
and  Grace  Gumey  by  any  deed  or  deeds  instrument  or  in- 
struments in  writing  with  or  without  power  of  revocation  and 
new  appointment  to  be  by  him  or  her  respectively  sealed  and 
delivered  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses  or  by  his  or  her  last  will  or  any 
codicil  or  testamentary  writing  to  be  by  him  or  her  respec- 
tively duly  executed  (and  as  to  the  said  Grace  Gumey  not-» 
withstanding  any  future  coverture)  shall  direct  or  appoint 
And  in  default  of  such  direction  or  appointment  and  so  far  Iq  default  of 
as  any  such  direction  or  appointment  if  incomplete  shall  not  •ppointment, 
extend  In  tkust  for  all  and  every  the  children  or  child  of  trust  for  chil- 
the  said  intended  marriage  who  being  a  son  or  sons  shall  TOn8a?"wenty- 
attain  the  age  of  twenty-one  years  or  being  a  daughter  or  one  years, 
daughters  shall  attain  that  age  or  marry  under  that  age  with  f^entyn^e  or 
the  consent  of  her  or  their  parent  or  parents  guardian  or  marriage  with 
guardians  for  the  time  being  and  to  be  divided  between  or  consent 
amongst  the  said  children  if  more  than  one  in  equal  shares 
as  tenants  in  common  and  if  there  shall  be  but  one  such  child 
who  being  a  son  shall  live  to  attain  the  age  of  twenty-one 
years  or  being  a  daughter  shall  live  to  attain  that  age  or  marry 
under  that  age  with  such  consent  as  aforesaid  then  the  whole 
shall  be  in  trust  for  that  one  or  only  child    But  no  child  Hotchpot 
taking  any  part  of  the  said  trust  monies  stocks  funds  and  clause, 
securities  under  any  appointment  to  be  made  in  exercise  of 

(/)  See  ante,  pp.  252,  263. 
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IF  no  child 
shall  become 
entitled. 


If  intended 
husband  shall 
die  first. 
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trust  for  next 
of  kin  of  in- 
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Maintenance 
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any  of  the  afbresaid  powers  shall  be  entitled  to  any  share  of 
the  unappointed  part  of  the  said  trust  monies  stocks  funds 
and  securities  without  bringing  his  or  her  appointed  share 
into  hotchpot  and  accounting  for  the  same  accordingly  (y) 
And  if  there  shall  be  no  child  or  children  of  the  said  intended 
marriage  who  shall  become  entitled  to  the  said  trust  monies 
stocks  funds  and  securities  under  the  trusts  hereinbefore 
declared  then  the  said  trustees  or  trustee  for  the  time  being 
shall  stand  possessed  of  the  said  trust  monies  stocks  funds 
and  securities  or  so  much  thereof  as  shall  not  have  been  dis- 
posed of  under  the  powers  and  authorities  herein  contained 
and  the  dividends  interest  and  annual  produce  thereof  (sub- 
ject nevertheless  to  the  trusts  hereinbefore  declared)  Upok 
and  for  the  trusts  intents  and  purposes  hereinafter  expressed 
and  declared  of  and  concerning  the  same  that  is  to  say  If  the 
said  Charles  Catchpole  shall  depart  this  life  in  the  lifetime  of 
the  said  Grace  Gumey  In  trust  for  the  said  Grace  Gumey 
her  executors  administrators  and  assigns  for  her  own  benefit 
But  if  the  said  Grace  Gumey  shall  depart  this  life  in  the 
lifetime  of  the  said  Charles  Catchpole  then  after  the  decease 
of  the  said  Charles  Catchpole  and  such  fiiilure  of  children  aa 
aforesaid  Upon  and  for  such  trusts  intents  and  purposes  and 
in  such  manner  as  the  said  Grace  Gumey  by  her  last  will  or 
any  codicil  or  testamentary  writing  to  be  by  her  duly  exe- 
cuted notwithstanding  her  said  intended  coverture  shall  direct 
or  appoint  (A)  And  in  default  of  such  direction  or  appoint- 
ment and  so  far  as  any  such  direction  or  appointment  if  in- 
complete shall  not  extend  In  trust  for  Uie  person  or  per- 
sons who  under  the  statutes  made  for  the  distribution  of  the 
estates  of  intestates  would  at  the  decease  of  the  said  Grace 
Gumey  be  entitled  to  her  personal  estate  in  case  she  had 
died  possessed  of  the  same  intestate  and  without  having  been 
married  and  to  be  divided  between  or  among^st  the  same 
persons  if  more  than  one  in  the  shares  in  which  the  same 
would  under  the  same  statutes  be  divided  between  or  amongst 
them  Provided  always  and  it  is  hereby  agreed  and  de- 
clared by  and  between  the  said  parties  hereto  that  after  the 
decease  of  the  said  Charles  Catchpole  and  Grace  Gurney 


{g)  See  afi<#,  p.  2£3. 
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and  whilst  any  child  or  children  of  the  said  intended  mar- 
riage being  a  son  or  sons  shall  be  under  the  age  of  twenty- 
one  years  or  being  a  daughter  or  daughters  shall  be  under  that 
age  and  unmarried  the  said  trustees  or  trustee  for  the  time 
being  of  these  presents  do  and  shall  apply  the  whole  or  such 
part  as  the  said  trustees  or  trustee  for  Hie  time  being  shall 
think  fit  of  the  dividends  interest  and  annual  produce  of  the 
expectant  or  presumptive  share  of  each  such  child  in  the  said 
trust  monies  stocks  funds  and  securities  for  or  towards  his  or 
her  maintenance  and  education  or  otherwise  for  his  or  her 
benefit  and  that  the  said  trustees  or  trustee  for  the  time 
being  may  either  themselves  or  himself  so  apply  the  same  or 
may  pay  the  same  to  the  guardian  or  guardians  of  such  child 
for  the  purpose  aforesaid  without  seeing  to  the  application 
thereof  (f)  And  do  and  shall  lay  out  and  invest  the  surplus  Accmnnlttion 
if  any  of  the  said  interest  dividends  and  annual  produce  in 
the  names  or  name  of  the  said  trustees  or  trustee  for  the  time 
being  in  any  of  the  stocks  funds  or  securities  hereinbefore 
mentioned  to  be  from  time  to  time  altered  and  varied  for  or 
into  any  other  stocks  funds  and  securities  of  a  like  nature  as 
often  as  the  said  trustees  or  trustee  shall  think  fit  so  that  the 
same  may  accumulate  by  way  of  compound  interest  and  the 
accumulations  to  be  so  made  shall  be  added  to  the  fund  or 
respective  funds  from  which  the  same  shall  have  proceeded 
and  be  subject  to  the  same  trusts  and  provisions  in  every 
respect  and  so  that  the  dividends  interest  and  annual  produce 
of  each  such  accumulated  fund  may  be  subject  to  the  provision 
hereinbefore  contained  for  the  maintenance  and  education  at 
any  subsequent  period  of  minority  of  the  child  from  whose 
expectant  or  presumptive  share  the  same  shall  have  proceeded 
Pboyided  also  and  it  is  hereby  agreed  and  declared  that  it  Power  of  ad- 
shall  be  lawful  for  the  said  trustees  or  trustee  for  the  time  ▼*n««™«»^ 
being  of  these  presents  during  the  joint  lives  of  the  said 
Charles  Catchpole  and  Grace  Gurney  with  their  consent  in 
writing  and  after  the  decease  of  either  of  them  with  the  con- 
sent in  writing  of  the  survivor  of  them  which  consent  shall  be 
binding  whether  the  said  Grace  Gurney  shall  be  covert  or 
sole  and  after  the  decease  of  such  survivor  at  the  discretion 

(0  See  ante,  pp.  258—261. 
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of  ihe  said  trustees  or  trustee  for  the  time  being  to  nuse  and 
apply  a  sufficient  part  of  the  expectant  share  of  any  child  of 
the  said  intended  marriage  in  the  said  trust  monies  stocks 
funds  and  securities  for  or  towards  his  or  her  advancement 
in  the  world  notwithstanding  he  or  she  shall  not  then  have 
attained  the  age  of  twenty-one  years  or  after  he  or  she  may 
have  attained  that  age  in  the  lifetime  of  the  said  Charles 
.  Catchpole  and  Grace  Gumey  or  the  survivor  of  them  Pbo- 
Power  to  in-  TIDED  ALWAYS  and  it  is  hereby  agreed  and  declared  by  and 
chueVnlAdik  ^^^i^  ^®  ^^d  parties  hereto  that  it  shall  be  lawful  for  the 
said  trustees  or  trustee  for  the  time  being  at  any  time  or  timea 
during  the  lives  or  life  of  the  said  Charles  Catchpole  and 
Grace  Gumey  or  the  survivor  of  them  with  their  his  or  her 
consent  and  approbation  in  writing  signed  with  their  his  or 
her  hands  or  hand  to  convert  into  money  the  whole  or  any 
part  of  the  said  stocks  funds  and  securities  and  to  lay  out  the 
monies  arising  thereby  in  the  purchase  of  any  freehold  or 
copyhold  estates  in  £ngland  or  Wales  of  an  estate  of  inhe- 
ritance in  fee  simple  in  possession  free  from  all  incumbrances 
except  quit  rents  and  copyhold  and  customary  dues  and 
services  (A)  to  be  conveyed  or  surrendered  to  the  said 
trustees  or  trustee  for  the  time  being  their  or  his  heirs 
and  assigns  Upon  trust  nevertheless  with  the  consent 
and  approbation  of  the  said  Charles  Catchpole  and  Grace 
Gumey  or  the  survivor  of  them  to  be  signified  by  writing 
signed  with  their  his  or  her  hands  or  hand  during  the  life* 
time  of  them  or  the  survivor  of  them  and  after  the  decease 
of  the  survivor  of  them  then  at  the  discretion  and  of  the 
proper  authority  of  the  said  trustees  or  trustee  for  the  time 
being  of  these  presents  to  sell  and  dispose  of  the  said  estates 
which  shall  have  been  so  purchased  as  aforesaid  either  by 
public  auction  or  private  contract  in  one  lot  or  in  parcels 
subject  to  such  special  conditions  of  sale  and  for  such  price 
or  prices  as  to  the  said  trustees  or  trustee  for  the  time  being 
shall  seem  reasonable  with  power  at  any  public  auction  of  the 
said  premises  or  any  of  them  to  buy  in  the  same  or  any  of 
them  and  also  to  vary  or  rescind  any  contract  for  the  sale  of  the 
same  or  any  part  thereof  and  to  resell  the  same  in  manner 


Trust  for  sale 
of  lands  to  be 
purchased* 


(Xr)  See  antey  p.  266. 
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aforesaid  without  responsibility  for  any  loss  to  be  occasioned 

•thereby  and  to  convey  and  assure  the  said  premises  which 

shall  be  sold  to  the  purchaser  or  respective  purchasers  thereof 

or  as  he  she  or  they  respectively  shall  direct    And  upon  Trust  of  sale 

TRUST  to  apply  the  monies  arising  from  such  sale  after  pay-  ^^^^^  *®  . 

_    .   ^ '^  .  ,  ,.         ,  same  as  monies 

ment  of  the  costs  charges  and  expenses  attendmg  the  same  laid  out. 

Upon  and  for  such  and  the  same  trusts  intents  and  purposes 

as  the  monies  so  raised  and  laid  out  in  the  purchase  of  such 

estates  were  subject  to  before  such  purchase  was  made  or 

would  have  been  subject  to  if  the  same  had  not  been  laid  out 

therein    And  also  upon  trust  in  the  meantime  and  until 

fiuch  estates  shall  be  so  resold  to  apply  the  rents  and  profits 

thereof  in  such  manner  as  the  interest  dividends  and  annual 

produce  of  the  monies  laid  out  in  the  purchase  thereof  would 

have  been  applicable  under  the  trusts  hereinbefore  declared 

in  case  such  purchase  had  not  been  made    It  being  hereby  Purchased 

agreed  and  declared  that  the  estates  to  be  purchased  under  ^^^^  ^}^ 

considered  as 
this  present  power  as  aforesaid  shall  when  so  purchased  be  money, 

considered  as  money  and  be  subject  to  such  and  the  same 

trusts  in  all  respects  as  the  monies  laid  out  in  the  purchase 

thereof  were  subject  to  before  such  purchase  was  made  or 

would  have  been  subject  to  if  the  same  had  not  been  laid  out 

therein  Provided  always  and  it  is  hereby  agreed  and  de-  Power  of  leas- 

cUred  by  and  between  the  said  parties  hereto  that  it  shall  be  ^J^  estates  to 

be  purchased, 
lawftil  for  the  trustees  or  trustee  for  the  time  being  of  the 

estates  so  to  be  purchased  by  virtue  of  such  power  as  afore- 
said with  the  consent  and  approbation  of  the  said  Charles 
Catchpole  and  Grace  Gumey  or  the  survivor  of  them  testified 
by  some  writing  under  their  his  or  her  hands  or  hand  and 
after  the  decease  of  such  survivor  then  at  the  discretion  and 
of  the  proper  authority  of  the  said  trustees  or  trustee  by  deed 
At  any  time  or  times  to  demise  and  lease  the  same  estates  or 
any  of  them  or  any  part  thereof  to  any  person  or  persons 
whomsoever  for  any  term  of  years  not  exceeding  twenty-one 
years  to  take  efiect  in  possession  and  not  by  way  of  future 
interest  at  the  best  yearly  rent  that  can  be  had  or  gotten  for 
the  same  and  without  any  fine  or  foregift  for  the  making 
thereof  and  upon  such  other  terms  and  conditions  as  the  said 
trustees  or  trustee  shall  think  fair  and  reasonable  Provided  Power  for  trus- 
wa.WAYS  and  it  is  hereby  agreed  and  declared  by  and  between  ***•  ^  •****® 
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with  executcHTt 
AS  CO  share  of 
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JEUceipt  clauae. 


the  said  parties  hereto  that  it  shall  be  lawfiil  for  the  trostees 
or  trustee  for  the  time  being  of  these  presents  with  the  con- 
sent in  writing  of  the  said  Charles  Catchpoleand  Grace  Gumey 
during  their  joint  lives  and  after  the  decease  of  either  of  them 
with  the  consent  in  writing  of  the  sunriror  of  them  and  after 
the  decease  of  such  sunrivor  at  the  discretion  of  the  said 
trustees  or  trustee  to  settle  and  ascertain  in  such  maaner  as 
they  or  he  shall  deem  expedient  the  amount  of  any  monies 
properties  or  effects  due  to  or  claimed  by  them  or  him  under 
these  presents  by  virtue  of  the  will  of  the  said  John  Gumey 
deceased  and  also  to  pass  and  allow  the  accounts  of  the  per- 
son or  persons  paying  over  or  transferring  the  same  monies 
properties  or  effects  or  any  part  thereof  and  to  accept  any 
monies  properties  or  effects  which  the  said  trustees  or  trustee 
for  the  time  being  with  such  consent  or  at  such  discretion  as 
aforesaid  shall  deem  it  expedient  to  accept  in  lieu  of  or  satis* 
faction  for  the  whole  of  the  said  premises  hereby  assigned  and 
to  give  releases  and  discharges  to  the  accounting  party  or 
parties  for  the  same  premises  or  any  part  thereof  as  fully 
and  effectually  as  the  trustees  or  trustee  for  the  time  being  of 
these  presents  might  or  could  do  if  they  or  he  were  absolute 
and  beneficial  owners  or  owner  of  such  premises  And  if  auy 
disputes  or  difficulties  shall  at  any  time  arise  in  relation  to 
the  said  premises  hereby  assigned  or  any  part  thereof  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being  of 
these  presents  if  they  or  he  shall  think  proper  with  such 
consent  or  at  such  discretion  as  aforesaid  to  refer  any  such 
disputes  or  difficulties  to  arbitration  in  the  usual  manner  or 
otherwise  to  settle  and  adjust  the  same  in  such  manner  in  all 
respects  as  the  said  trustees  or  trustee  for  the  time  being 
with  such  consent  or  at  such  discretion  as  aforesaid  shall 
think  proper  Provided  aj.80  and  it  is  hereby  further  agreed 
that  it  shall  be  lawful  for  the  trustees  or  trustee  for  the  time 
being  of  these  presents  in  their  or  his  discretion  to  postpone 
or  forbear  the  exercise  and  enforcement  of  all  or  any  of  the 
powers  and  remedies  hereby  vested  in  or  which  shall  or  may 
be  exercisable  by  such  trustees  or  trustee  by  virtue  hereof 
anything  herein  contained  or  any  rule  at  law  or  equity  to  the 
contrary  notwithstanding  Provided  also  and  it  is  hereby 
agi*eed  and  declared  by  and  between  the  said  parties  hereto 
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that  the  receipts  in  writing  of  the  trustees  or  trustee  for  the 
time  heing  acting  in  the  execution  of  the  trusts  or  powers  of 
these  presents  for  anj  monies  pajahle  to  them  or  him  bj 
virtue  of  these  presents  shall  effectuallj  discharge  the  person 
or  persons  paying  the  same  from  all  responsibility  as  to  the 
misapplication  or  nonapplication  thereof  and  from  all  obliga- 
tion of  seeing  to  the  application  thereof  (/)  And  also  that  it  Power  to  ac- 
shall  be  lawful  for  the  trustees  or  trustee  for  the  time  being  ^Suiw^*^  "*' 
of  these  presents  but  during  the  lives  of  the  said  Charles 
Catchpole  and  Grace  Gumey  and  the  life  of  the  survivor  of 
them  with  their  his  or  her  consent  in  writing  to  accept  other 
real  securities  for  any  part  of  the  said  trust  funds  which  may 
be  invested  in  real  securities  and  the  interest  thereof  in  lieu 
of  and  as  a  substitution  for  the  hereditaments  or  any  part  of 
the  hereditaments  comprised  in  any  such  security  And  also  And  to  dia- 
to  discharge  from  any  such  security  any  part  or  parts  of  the  J^?*?®  ^d'u**^ 
hereditaments  therein  comprised  and  without  which  the  said  ments  com- 
trustees  or  trustee  shall  deem  the  existing  security  or  seen-  P"Bed  in  any 
rities  sufficient  and  every  such  acceptance  of  a  new  security 
and  every  release  of  all  or  any  part  of  the  hereditaments 
comprised  in  the  existing  securities  shall  be  binding  on  all 
persons  interested  in  the  said  trust  funds  and  the  interest 
thereof  and  the  persons  deriving  title  to  the  hereditaments  so 
released  shall  not  be  obliged  to  inquire  into  the  sufficiency  in 
point  of  value  or  title  of  the  substituted  or  retained  security 
or  securities  Provided  also  and  it  is  hereby  further  agreed  Power  to  ap- 
and  declared  by  and  between  the  said  parties  hereto  that  if  P®*"*'  '*«''  *'"■' 
the  said  trustees  hereinbefore  appointed  or  any  or  either  of 
them  or  any  future  trustee  or  trustees  to  be  appointed  as  here- 
inafter is  mentioned  shall  happen  to  die  or  shall  go  to  re- 
side beyond  the  seas  or  shall  be  desirous  of  being  discharged 
or  shall  decline  or  become  incapable  to  act  in  the  trusts  or 
powers  herein  contained  before  the  same  shall  be  fully  per- 
formed or  otherwise  satisfied  then  and  in  every  such  case  it 
shall  be  lawful  for  the  said  Charles  Catchpole  and  Grace 
Gurney  during  their  joint  lives  and  af^er  the  decease  of 
either  of  them  for  the  survivor  of  them  and  after  the  decease 
of  such  survivor  for  the  surviving  or  continuing  trustees  or 

(0  See  ante,  p.  267. 
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traBtee  for  the  time  being  of  these  presents  or  the  Mting 
executors  or  administrators  of  the  last  surviving  or  continuing 
trustee  (and  for  this  purpose  a  retiring  trustee  shall  if  willing 
to  act  in  the  execution  of  this  power  be  considered  a  eontinn- 
ing  trustee)  bj  any  deed  or  deeds  instrument  or  instruments 
in  writing  to  be  bj  them  him  or  her  sealed  and  deliyered  in 
the  presence  of  and  to  be  attested  by  two  or  more  credible 
witnesses  to  substitute  and  appoint  anj  other  person  or  per- 
sons to  be  a  trustee  or  trustees  in  lien  of  the  trustee  or  trus- 
tees so  dying  going  to  reside  beyond  tiie  seas  desiring  to  be 
disehai^ed  declining  or  becoming  incapable  to  act  as  afor&> 
said  (m)  Ain>  that  when  any  new  trustee  or  trustees  shall 
have  been  appointed  as  aforesaid  all  the  said  trust  estates 
monies  and  premises  which  shall  be  then  vested  in  the  trus- 
tees or  trustee  for  the  time  being  of  these  presents  or  in  the 
heirs  executors  or  administrators  of  the  last  surviving  or  oon- 
.tinuing  trustee  shall  with  all  convenient  speed  be  conveyed 
assigned  transferred  and  paid  so  as  efiectually  to  vest  the 
same  in  the  surviving  or  continuing  trustees  or  trustee  and 
such  new  or  other  trustee  or  trustees  or  if  there  shall  be  no 
surviving  or  continuing  trustee  then  in  such  new  trustees  or 
trustee  only  upon  the  same  trusts  as  are  hereinbefore  de- 
clared concerning  the  same  or  such  of  the  same  trusts  as 
shall  be  subsisting  or  capable  of  taking  efiect  And  it  is 
hereby  agreed  and  declared  that  every  such  new  trustee  shall 
in  all  things  act  and  assist  in  the  management  and  exe- 
cution of  ^e  trusts  and  powers  to  which  he  shall  be  so 
appointed  as  effectually  and  with  the  same  powers  autho- 
rities exemptions  and  discretion  as  if  he  had  been  originally 
by  these  presents  nominated  a  trustee  for  the  purposes  afore- 
said Ik  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 

(»)  Sec  OMte,  p.  269. 
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Ability,  repreientation  as  to,  81,  885. 
Abstract  of  title*  886. 
Acceptance  of  goods,  what  is,  40. 

of  offer,  79. 
Acceptor  of  a  bill,  liability  of,  88. 
Accumulation,  restraint  on,  249. 
Acknowledgment,  remarks  on,  by  wife,  of  the  conTeyance  of  her  real 

estate,  370. 
Act  of  bankruptcy,  what  is,  119, 129—184,  158,  159. 

bond  fide  transactions  valid  notwithstanding,  144. 
—See  Bankruptcy. 
Action,  chose  in,  4,  118,  352,  858,  854,  884d — See  Chose  in  Action, 
Actions,  real,  personal  and  mixed,  8. 
ex  delicto,  61. 
personal,  8,  62,  6S, 
for  dilapidations,  66, 
of  detinue,  8. 
of  trover,  28,  44,  47. 
of  replevin,  8. 
of  debt,  5,  68. 

of  debt  by  husband  for  arrears  of  wife's  rent,  854. 
limitation  of,  877—881. 
Ademption  of  specific  legacy,  824. 
Adjudication  of  bankruptcy,  187. 
Administration,  stamp  on  letters  of,  888. 
limited,  887. 

husband's  right  to,  of  his  wife's  effects,  854. 
Administrator  durante  mnore  a  tote,  809,  837. 
who  appointed,  884. 
joint,  SS5, 

rights  and  powers  of,  386. 
his  year,  ib,  ^ 

durante  absentid,  387« 
pendente  lite,  ib. 
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AoMiNiiTRATOR  CUM  Uttamenio  ammexo,  SS8. 

oflSce  oft  not  tnnsmiMible,  8S9. 

dt  bonis  nem,  ib. 

Dot  bound  to  plesd  the  Statute  of  Limitationt,  881. 
Admiealtt,  high  court  of,  69,  98. 
Admission  of  debt,  188. 
AoyAMCBMBMT  to  children,  to  be  sccouDted  for  in  distributioD,  840. 

form  of  power  of,  in  a  settlement,  401* 
Afpioatit  of  debt,  filing  an,  188. 
Agbmtb,  878. 
AoRBBMBiiTS  which  require  to  be  in  writing,  89,  41, 78.— See  Con- 

TEACTS. 

Stamp  on,  76. 
hy  letter,  79. 

bonds  for  performance  of,  106. 
Alien,  i8. 

may  be  banlmipt,  128. 
Alienation  of  choses  in  possession,  88,  96. 
▼oid,  45. 
iuTolunury,  49. 

of  choses  in  action,  113,  114, 118,  850,  858. 
growth  of  right  of  testamentary,  801.^See  Assignment. 
Alimony,  867. 
Allowance  of  bankrupt,  147. 
AiiTEEATioN  of  a  deed,  85. 
Animals /er«  nalunB,  19. 
Annuities,  bank.— See  Stoce  in  the  Funds. 
Annuity  creditors,  proof  by,  140. 
apportionment  of,  244l 
apportionable  if  given  for  maintenance,  245. 
legacy  duty  on,  828. 
warrant  of  attorney  to  secure,  96. 
personal,  182. 
Anticipation,  restraint  on,  368. 
Appointment  of  portions,  251. 
illusory,  252. 
exclusive,  ib, 
voluntary,  250. 
amongst  a  class,  258. 
to  issue  of  a  child,  when  good,  254. 
fraudulent  by  a  father,  255. 
creating  a  perpetuity,  256. 
of  new  trustees,  269. 
by  wife  in  favour  of  her  husband,  864. 
form  of  power  oL  amongst  children,  398. 
form  of  power  of  bjr  wife,  400. 
Apportionment  of  incomci  244. 
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Arbitration,  167. 

jurisdiction  of  the  Courts  in  matters  referred  to,  ib. 
act  for  determining  differences  by,  169. 
power  of  assignees  to  submit  to,  299. 
every  submission  may  be  made  a  rule  of  court,  170. 
revocation  of  submission  to,  «6. 
death  of  parties,  172. 
Arbitrator  may  state  special  case,  176. 

on  failure  of  parties,  judge  may  appoint,  17 1>  178. 
death  of,  172. 
appointment  of,  ib, 
two  may  appoint  umpire,  178. 
Arrangements  by  deed  between  a  trader  and  his  creditors,  117, 120, 
124. 
under  control  of  court  of  bankruptcy,  120,  124. 
Arrears  of  rent,  103. 

of  rent,  limitation  of  actions  for,  879. 
notion  by  husband  for,  of  rent  of  wife's  estate,  354. 
of  interest  on  bond,  105. 
of  interest,  limitation  of  actions  for,  379. 
of  dower,  ib. 
Articles  of  association,  206. 

quae  ipso  usu  consumuntur,  243. 
Assent  of  executor,  308. 

Assets,  executor  not  liable  beyond  amount  of,  821. 
Assignees  of  bankrupt,  143,  144. 
official,  138. 
of  insolvent,  154. 

what  proceedings  of,  require  cons^t  of  creditors,  299. 
Assignment  of  choses  in  possession,  33,  34,  36. 
of  choses  in  action,  118,  114,  35& 
notice  of,  884. 
of  breaches,  106. 
of  letters-patent,  225. 
of  copj^right,  230. 

in  trust  for  creditors,  118,  119,  120. 
of  wife's  reversionary  choses  in  action,  358. 
inquiry  as  to  prior,  of  chose  in  action,  384. 
of  choses  in  action,  form  of  an,  395. 
Association,  memorandum  of,  204,  205. 

articles  of,  206. 
Assumpsit,  70. 
Attorney,  warrant  of,  95. 

execution  and  attestation  of  warrant  of,  97. 
warrant  of,  formerly  executed  by  insolvent  debtor,  156. 
power  of,  on  assigning  a  legal  chose  in  action,  118. 
power  of,  construed  strictly,  375. 
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Attorhbt,  form  of  a  power  of,  896. 

not  liable  at  a  trader  to  the  bankrupt  lawi,  128. 
Auction,  tale  by,  41. 
Award,  178. 

time  of  making,  ib, 

enlai^gement  of  time  of  making,  ib. 

moat  be  certain  and  final,  176. 

aetting  adde,  177* 

effect  of,  ISO. 

performance  o^  i&. 

for  payment  of  money  createa  a  debt,  ib. 

under  aeal  not  a  deed,  181« 

stamp  on,  ib, 

limiution  of  actions  on,  88Qi 


Bailbb,  poiseasioB  o(  26, 40. 

Bailment,  26. 

Bank  annuities.    See  Stock  in  tbb  Funds. 

notes,  title  to,  872. 
Banking  companies,  197. 

act  for  incorporation  o^  200. 
Bankruptcy,  wbo  may  be  bankrupt,  127. 

of  joint  stock  companies^  201. 

of  a  trading  partnership,  291. 

act  of,  49, 119. 129,  186, 158,  159. 

registration  of  deed  of  composition,  118, 119, 120. 

conceited,  181. 

petitioning  creditor,  184^  186. 

fiat,  187. 

goods  in  bankrupt's  poasession,  order  or  disposition,  52. 

choses  in  action  in  bankrupt* a  possession,  order  and  dia- 
position,  884. 

former  revival  of  debt  barred  by,  74« 

court  of,  98,  187, 142. 

Judgment  on  warrant  of  attorney  or  cognovit,  in  case  of, 
98. 

how  assignees  sue  ibr  debts,  116,  286. 

exercise  of  powers  by  assignees  in,  250. 

when  assignment  in  trust  for  creditors  an  act  of,  119. 

a(yudication  of,  187. 

proof  in,  189, 140,  141, 142. 

debts  paid  rateably  in,  147. 

certificate,  149. 

uncertificated  bankrupt,  150. 

does  not  determine  a  submission  to  arbitration,  172. 


INDEX.  411 

BANKRUFTCYfToluntary  aasignment  Toid  ia  event  of,  277. 

consent  of  creditors  to  proceedings  of  asaigneesy  299. 

deed  of  arrangement  to  be  registered,  122. 

after  registration  the  court  has  Jurisdieticii,  IA. 

protection  after  notice  of  registration,  128. 

provision  in  case  debtor  cannot  obtain  assent  of  requisite 
migority  of  creditors,  ib, 

debtor  may  petition  against  himself,  ISO. 

judgment  debtor  summons,  181, 182,  160. 

debtor  to  be  examined,  182. 

filing  affidavit  of  debt,  188. 

admission  of  debt  and  non-payment,  i6. 

what  are  reckoned  debts,  185. 

gaaette  is  evidence  of,  188. 

official  assignee,  188,  144. 

creditors'  assignee,  148,  144. 

contingent  liabilities,  140. 

interest,  costs,  141,  147. 

apportionment  of  rent,  141* 

debt  payable  by  instalments,  ib* 

unliquidated  damages,  142. 

premiums  on  policies  of  insurance,  ib, 

court  may  expunge  or  reduce  proof,  ib, 

creditor  holding  security,  ib, 

power  to  mortgage  or  pledge  bankrupt's  property,  146. 

power  to  sell  debts,  goodwill,  &&,  ib. 

dividend,  ib, 

allowance,  147* 

power  to  suspend  proceedings,  148. 

power  to  wind  up  estate  by  deed,  16. 

order  of  discharge,  150. 

entry  of  proceedings  on  record,  151. 

pauper  and  lunatic  prisoners,  160. 

half.pay,  &c.,  ib, 

sequestration,  ib, 

of  non-traders,  152. 

acU  of,  158. 
lying  in  prison,  1591 
escape,  ib, 

declaration  of  insolvency,  160. 
Judgment  debtor  summons,  ib, 
Barnard's  Act,  now  repealed,  187. 
Bastard,  gift  by  will  to,  829. 
Bbnbpicb,  charge  by  clergymen  on,  void,  89. 

right  of  nomination  to,  does  not  pass  to  assignees,  250. 
sequestration  of,  in  bankruptcy,  160. 
Bbqubst  of  stock  in  the  funds,  191. 
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Bbqubit,  executory,  241. 

general,  operates  ei  an  exetcite  of  a  gontral  power,  251. 
to  charitiet,  S27. 
to  illegitimate  children,  S29« 
to  joint  tenants,  880. 
to  tenants  in  common,  ihm 
to  a  class,  li. 
Bills  of  exchange,  81. 

what  prohibited,  82. 

indorsement  of,  88. 

liability  of  drawer  and  acceptor,  tt. 

protest  oi;  ifr. 

consideration  presumed,  84. 

haTO  no  prelerenoe  over  odier  simple  contract  debts, 

107. 
always  carry  interest,  110. 
title  to,  872. 
of  lading,  86,  60. 
of  sale,  filing  of,  48. 

renewal  of  registration  of,  40. 
Bo  MA  noubilia,  318,  817. 
Bond,  104. 

to  induce  cohabitation  void,  87* 
for  past  cohabitation  good,  ib. 
single,  104. 
with  condition,  16. 
stamp  on,  106. 
joint,  281,  288,  287. 
joint  and  several,  289. 
for  performance  of  agreements,  106. 
interest  of  money  secured  by,  105. 
limitation  of  actions  on,  878. 
voluntary,  107. 
Bonus,  244. 
Bottomry,  166. 
Breaches,  assignment  of,  106. 
British  possessions  abroad,  copyright  in,  281. 

ships,  58,  54.    ' 
Brothbrs,  right  of,  under  Statute  of  Distributions,  840. 
Building  societies,  213,  214. 


Capias  ad  satisfaciendum,  writ  of,  102. 
Casts,  copyright  in,  282. 
Cbrtificatb  of  ship's  registry.  55. 
bankrupts,  149. 
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Cbrtificatb  of  mortgage  and  sale  of  shipsi  58. 

of  shares  or  stock,  207. 
Cham  CERT,  Court  of,  investmento  of,  184,  185. 

order  o^  restraining  transfer,  883. 
Cbaractbr,  representations  as  to,  81. 
Cbaritibb,  bequest  to,  827. 
Charter  party,  59. 

companies  incorporated  by,  198. 
Chattbls  which  descend  to  the  heir,  9. 
personal,  2. 

of  wife  belong  to  her  huaband,  844. 
real,  1. 
vegetable,  16. 

sale  of,  in  market  overt,  378. 
Children,  appointments  to,  251,  252. 
younger,  254. 
in  ventre,  t5. 

vesting  of  portions  of,  258. 
maintenance  of,  259,  260,  868. 
form  of  power  of  maintenance  of,  in  a  settlement,  400. 
covenant  to  settle  property  on,  275,  276. 
gifts  to  illegitimate,  329. 
gifts  to,  16.,  331. 

shares  of,  under  Statutes  of  Distribution,  840. 
custody  of  infi&nt,  866,  868.  * 

order  to  settle  property  on,  868,  369. 
form  of  powers  of  appointment  amongst,  398. 
form  of  trusts  for,  399. 
Cbosb  in  action,  4,  5,  852, 853,  854,  384. 
assignment  of  legal,  113. 
assignment  of  equitable,  114. 
right  of  husband  to  wife's  legal,  Z6i. 
right  of  husband  to  wife's  equitable,  354. 
Statute  of  Limitationa  as  to,  877. 
notice  of  assignment  of,  884. 
in  possession,  4,  5. 

alienation  of,  ZZ^  Z^,  48. 
title  to,  373. 

Statutes  of  Limitation  as  to,  877. 
Civil  law,  age  at  which  a  will  may  be  made  by  the,  302. 

degrees  of  kindred  traced  according  to  the,  341. 
rules  of  the,  as  to  restraint  of  marriage,  347. 
Class,  appointment  amongst  a,  253. 

bequest  to  a,  330. 
Clauses  Consolidation  Acts,  194, 195. 
Clergtma^,  insolvent,  154,  160. 
bankrupt,  160. 
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CLBRaTMANy  ftctioD  foT  diiapidfttioDs,  6d. 

waste  by,  16. 
Coat  urnour,  13. 
Co-debtor,  payment  by,  290. 

COOMOTIT,  94. 

execution  and  attestation  of,  97. 
to  be  filed  within  twenty-one  days,  98. 
effect  of,  in  case  .of  bankruptey,  ib. 
Cohabitation,  bond  to  induce,  void,  87. 

bond  for  past,  good,  ib» 
Colon  IBS,  patent  for,  224. 

copyright  in,  281. 
Commission  of  bankruptcy,  136. 
CoMMiTTBB  of  lunatic  entitled  lo  stock,  188. 

man,  liability  of  proTisional.  299. 
Common  Law  Procedure  Acts,  1854  and  I860..  115. — ^And  see  Statutes. 
Companies,  Joint  stock,  193. — See  Joint  Stocx  Companies. 
Comparison  of  title  to  real  and  personal  estate,  387. 
Composition  with  creditors,  117. 
act  to  fiualiute,  126. 
by  assignees  of  bankrupt,  300. 
CoNCBRTBD  bankruptcy,  131. 
Consent  to  change  of  investments,  265. 

forfeiture  on  marriage  without,  348. 
Consideration  necessary  to  a  oontract,  71. 
executed,  ib» 
iUegal,  ib. 
valuable,  72, 78. 
good,  16. 

need  not  always  be  in  writing  to  fiorm  a  written  con- 
tract, 77. 
why  presumed  to  a  note,  84. 
Consols,  184.— See  Stocx  in  the  Funds. 
CoNTiNOBNCT,  proof  of  dobts  payable  on,  140. 
Contingent  liabilities,  proof  of,  in  bankruptcy,  ib, 

remainders,  none  in  personal  esUte,  248. 
Contracts,  68. 

by  deed,  85. 

when  writing  required  to,  87,  39, 41,  75. 

definition  of,  70. 

parol,  ib, 

with  unlawful  object,  86. 

with  lawful  object,  ib. 

by  way  of  gaming  void,  90. 

for  restraint  of  trade,  88. 

usurious,  91. 

for  sale  of  goods,  87. 
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CONTRIBUTORIBI,  210. 

Conversion  of  money  into  land  or  land  into  money,  266. 
CoNVBTANcSR,  certificated,  haa  no  general  lien,  80. 
Convicts,  46. 
COPTRIOBT,  226. 

in  encyclopaedias,  reviews,  &c.,  228. 

in  draiuatic  and  musical  compositions,  16. 

foreigner  entitled  to,  229. 

registry  of  proprietors,  ib. 

assignment  of,  230. 

personal  property,  ib» 

in  prints,  maps,  &c.,  231,  232. 

in  sculptures,  232. 

paintings,  drawings  and  photographs,  233. 

international,  <&. 

newspapers,  235. 

in  designs,  236. 
Corporations,  193. 
Costs,  of  writ  of  mandamus,  62. 

proof  of,  in  bankruptcy,  141. 
of  trustees,  272. 

CO-SURETIBS,  111. 

County  Courts,  registry  of  judgments  in,  102. 
Court  for  Divorce  and  Matrimonial  Causes,  367. 

dissolution  of  marriage,  i6.,  368. 

protection  of  wife  deserted  by  husband,  367. 

alimony,  ib, 

judicial  separation,  868, 

wife  a  feme  sole,  ib, 

custody,  maintenance,  &c.,  of  children,  ib. 

settlement  on  judicial  separation,  ib. 
Covenant,  103, 104. 

to  insure  against  fire,  164, 165« 
stamps  on,  106. 

for  settlement  of  wife's  future  property,  276. 
to  settle  husband's  property,  276. 
joint,  283,  287. 
joint  and  several,  289. 
not  to  sue  one  joint  and  several  debtor,  290, 
for  title,  386. 
Creditors,  gifts  for  defrauding,  46,  277. 
remedies  of  judgment,  101. 
composition  with,  117, 119,  120,  124. 
assignment  in  trust  for,  119. 
petitioning  on  bankruptcy,  134. 
proof  by,  holding  security,  142. 
assignees  of,  in  bankruptcy,  143. 
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Crbditoks,  voluntary  tettlement  void  as  against,  277. 
tnitt  for  pa3mi]ent  of,  wh^n  revocable,  278. 
consent  .of,  required  for  what  proceedings  of  assignees,  299. 
may  by  custom  take  out  administration,  335. 
Sututes  of  Limitation  not  affected  by  death  o^  38K 
Crops,  17. 
Crowm  debts,  94, 147. 

in  bankruptcy,  147. 
jewels,  IS. 

right  of,  to  intestate's  estates  if  no  next  of  kin,  343. 
CvsTOMS  of  London  and  York,  342. 
of  Wales,  i6. 
of  trades,  376. 


Damages,  sctions  which  sound  in,  68. 
liquidated,  69. 

limiution  of  actions  for,  380. 
Death,  actions  by  executors  in  case  of,  63,  64. 

of  creditor,  effect  o^  381. 

of  debtor,  effect  of,  ib, 
De  bonis  non,  administration,  339. 
Debt,  action  of,  5,  68. 

by  husband  for  arrears  of  wife's  rents,  354. 
Debts,  how  assignable,  113. 

barred  by  bankruptcy,  74. 

barred  by  Statute  of  Limitations,  revival  of,  t6. 

incurred  during  infancy,  76,  81. 

involuntary  alienation  of,  115. 

of  record,  93. 

crown,  94,  147. 

judgment,  94,  99,  101,  147. 

execution  for  sums  over  50/.,  50. 

charge  on  stock  of  judgment,  190,  215. 

specialty,  103. 

simple  contract,  107. 

interest  on,  109. 

when  taken  in  execution,  115. 

payment  of,  116. 

appropriation  of  payments,  ib, 

filing  an  affidavit  of  debt,  133. 

admission  of,  ib, 

proof  of,  in  bankruptcy,  139. 

set-off  of  mutual,  in  bankruptcy,  140. 

all  debts  in  bankruptcy  paid  rateably,  147. 

voluntary,  when  exempt  from  probate  duty,  818. 
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Debts,  payment  of,  by  executor.  818. 
satisfaction  of,  by  legacies,  325. 
payment  of,  by  administrator,  836. 
husband's  liability  to  wife's,  860. 
covenant  to  indemnify  husband  against  wife's,  865. 
limitation  of  actions  for,  377 — 381. 
charge  of  real  estate  for  payment  of,  882. 
notice  to  debtor  on  assignment  of,  1 14, 384. 
Debtor,  notice  to,  on  assigning  the  debt,  ib, 
bankruptcy  of — See  Bankruptcy. 
insolvent. — See  Insolvent  Debtors. 

protection  of,  after  notice  of  registration  of  deed  of  arrange- 
ment, 128. 
appointment  of,  executor,  310. 
effect  of  death  of,  381. 
joint,  beyond  seas,  288. 
and  creditor,  defects  in  the  law  of,  107. 
Decease  of  person  giving  power  of  attorney,  375. 
Declaration  of  insolvency,  130. 
Decree  of  a  court  of  equity,  101. 
Deed,  title  deeds  pass  by  conveyance  of  the  lands,  9. 

tenant  for  life  entitled  to  a  possession  of  the  deeds,  11. 
alienation  by,  36. 
contracts  by,  85. 
alteration  or  rasare  of  a,  ib, 
solicitor's  lien  on,  29. 
boxes,  13. 

of  arrangement,  120. 
stamp  dury  on,  ib. 
Deer,  19. 

Dbpeazance  to  warrant  of  attorney,  95. 
Degrees  of  kindred,  how  traced,  341. 
Delivery,  alienation  of  personal  chattels  by,  34. 
constructive,  Z5,  40. 
order,  36,  372. 
Demonstratiye  legacy,  324. 
Denizen  may  be  bankrupt,  128. 
Descent,  remarks  on  law  of,  343. 

to  distant  heirs  and  kindred,  345. 
Designs  of  articles  of  manufacture,  copyright  in,  286. 
Detinue,  action  of,  3. 

limitation  of  action  of,  377* 
Dilapidations,  66. 
Directors  of  joint  stock  companies,  powers  of,  298. 

notice  to,  ib. 
Disabilities,  savings  of,  377,  879,  380. 
Disclaimer  of  title  or  specification  of  inveation,  222. 
W.P.P.  E  E 
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DiBHONOUft  of  bill  or  note,  notice  of,  84. 
DissoLUTiOH  of  marriage,  867,  868. 
Distant  beire  and  kindred,  remarks  on  descent  to^  846« 
DxsTasss  for  rent,  81. 

by  husband  for  arrears  of  wife's  rent,  864. 
DisTEiBUTioH,  Statutes  of,  889. 

remarks  on  law,  843. 

DiSTEINOAS,  189. 

Dividends,  payment  of,  in  bankruptcy,  146. 

apportionment  of,  244. 

unclaimed,  of  stock  in  the  funds,  882. 
DiYOBCi,  Court  for,  867. 
Dock  warrants,  36, 
Domicile,  805,  806. 
Donation  wiortit  causit  807. 
Dowse,  legacy  in  lieu  of,  825. 

limitation  of  actions  for  arrears  of,  879. 
Deakatic  pieces,  copyright  in,  228. 
Deaweb  of  a  bill,  82. 
Deawbe  of  a  bill,  ih. 

liability  of,  88. 
Deawinos,  copyright  in,  288. 
DuEANTB  absentUt  administrator,  887. 

minon  at4tts,  administrator,  809,  887. 
Dwelling  Act,  Labourers,  215. 

E. 

Education  of  children,  provisions  for,  259. 

form  of  power  of,  in  a  settlement,  400. 
Ejectment,  by  one  executor,  810. 
Election,  that  lands  should  not  be  sold,  267. 
Eleuit,  writ  of,  51. 
Emblements,  17. 
Encyclopedias,  copyright  in,  228. 
Enq BAYING 8,  Copyright  in,  281. 
Equitable  chose  in  action,  6. 
Equity,  decree  of  Court  of,  101. 

life  interest  in,  242. 

considers  as  done  what  is  agreed  to  be  done,  267. 

of  wife  to  a  settlement,  855. 
Eeasueb,  85. 

Escape,  limitation  of  action  for,  880. 
Estates,  none  in  personal  property,  7,  240. 
ExcHEQUEE  bills,  262,  264. 
Exclusive  appointment,  252. 
Execution  on  a  judgment,  48. 

in  case  of  bankruptcy,  99. 
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Execution,  sale  of  goods,  how  affected  by,  373. 
Executor,  actions  by,  for  injury  to  estate  of  deceased,  63. 
actions  against,  for  wrong  done  by  deceased,  6^. 
liability  of,  carrying  on  trade,  294. 
appointment  of,  308. 
assent  of,  t6. 
of  executor,  309. 
appointment  of  debtor,  810. 
surviTorship  of  office  of,  ib, 
renunciation  by  one  in  the  lifetime  of  another,  ib, 
de  son  tort,  311. 
acts  of,  before  probate,  812. 
power  of,  819,  320. 
purchase  from,  ib, 
his  year,  ib. 
liability  of,  321. 

his  former  right  to  the  residue,  881. 
now  trustee  for  the  next  of  kin,  ib. 
Executors,  any  one  may  perform  acts  of  administration,  810. 
all  must  join  in  bringing  actions,  ib, 
as  to  ejectment,  ib, 

administrators  and  assigns,  use  of  the  words,  247. 
of  objects  of  a  power  cannot  take  under  an  appointment^ 

253. 
protection  to,  321. 

not  bound  to  plead  the  Statute  of  Limitations,  381. 
Executory  bequests,  241. 

interests  in  personal  estate,  249, 
Executrix,  married  woman,  309. 


F. 
Factors,  875. 
Farm  buildings,  14. 

Father,  appointments  by,  must  not  be  for  his  own  benefit,  255. 
bound  to  maintain  his  children,  260. 
right  of,  under  Statute  of  Distributions,  840. 
Fblont,  forfeiture  on  conviction  of,  45. 
Feme  covert,  347.— See  Married  Woman  and  Wife. 
Ferje  natura,  animals,  19. 
Fiat  in  bankruptcy,  137.— See  Bankruptcy. 
Fieri /octof,  writ  of,  49. 

securities  which  can  be  taken  under,  115. 
limitation  of  action  for  money  leyied  under,  880. 
Fines  for  copyhold  estates,  limitatiouB  of  actions  for,  ib. 
Fire  insurance,  163,  164. 
Fish,  19. 

E  E  2 
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FiXTiftEs,  13|  48. 

agricultural,  14. 
when  demised,  16. 
FoftEXGH  judgment,  101. 
inventioDS,  220. 
Forfeiture  of  goodf ,  46. 
France,  conTention  with,  as  to  copyright,  235. 
Fraud  on  a  power,  255. 

Frauds,  Sutute  of.->See  Statute  29  Gar.  II.  c.  S. 
Fraudulent  preference,  145. 
Freehold  land  societies,  214. 
Freioht,  60. 
Friendly  societies,  212. 
Fruit,  17. 

Funds,  the.— See  Stock  in  the  Funds. 
Future  property,  covenants  to  settle,  275,  276w 

G. 
Game,  20,  21. 
Gakino,  90. 
Garnishee,  115. 

Gazette  evidence  of  bankruptcy,  1S8. 
General  lien,  28. 
ship,  59. 
legacy,  824. 
Gift  and  delivery,  84. 

for  defrauding  creditors,  46. 
GooDSy  property  in,  22,  49. 

constructive  delivery  of,  3& 

sale  of,  87-44,  79. 

what  is  an  acceptance  of,  40. 

forfeiture  of,  46w 

mortgage  of,  47. 

gift  of,  for  life,  in  law,  240. 

in  equity,  242. 
stolen,  878. 

limitation  of  actions  for,  877. 
Goodwill,  288,  289. 
Government  securities,  what  are,  262. 
Grant  of  goods,  88. 
Guardians,  effect  of  concurrence  of,  in  settlements,  849. 

H. 

Half  blood,  claim  in  distribution  equally  with  the  whole,  841, 848. 
Hawks,  19. 
Heir  looms,  12. 
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Heir,  specialty  debts  in  which  he  is  bound,  103. 
Heirs,  word  inapplicable  to  personal  estate,  246. 

remarks  on  descent  to  distant,  345. 
Hire  of  goods,  26. 
Holder  of  a  bill  or  note,  84. 
Horses,  sale  of  stolen,  874. 
Hotchpot,  clause  of,  in  settlements,  258. 

advancements  to  be  brought  into,  on  intestacy,  340. 
form  of  clause  of,  in  a  settlement,  399. 
Hounds,  19. 
Husband,  covenant  to  settle  his  property,  276. 

no  duty  on  legacy  to,  322. 

ancient  rights  ot,  350. 

right  to  wife's  chattels  personal,  351. 

gifts  by,  to  wife  of  jewels  and  trinkets,  352, 

his  right  to  wife's  legal  choses  in  action.  353. 

equitable  choses  in  action,  854. 

effect  of  his  assignment,  356. 

his  assignment  of  his  wife's  reversionary  choses  in  action, 
358. 

his  liability  to  his  wife's  debts,  360. 

•fraud  on  his  marital  rights,  c5. 

covenant  to  indemnify,  against  wife's  debts,  365. 

his  right  to  the  custody  of  infant  children,  366* 

and  wife,  remarks  on  law  of,  369. 


I. 

Idiot,  45. 

transfer  of  stock  of,  188. 
Illegality  of  contracts,  71,  86. 
Illegitimate  children,  gift  to,  329. 
Illusory  appointments,  252. 
Immoral  publication,  16. 

Importation  of  foreign  reprints  of  English  books,  230. 
Imprisonment  of  debtor  in  execution,  102. 

dischaige  of  insolvent  from,  152,  153. 
saving  of  disability  of,  377. 
Income,  apportionment  of,  244. 
Incorporation  of  joint  stock  companies)  199. 
Incorporeal  personal  property,  182. 

anciently  none,  4. 
Indemnity  of  trustees,  274. 

Indorsement  of  sale  of  ship  on  certificate  of  registry,  65, 
of  bills  and  notes,  81,  82,  83. 
special,  83. 
in  blank,  ib. 
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Indubteial  and  provident  locieties,  218. 
licr  ANCT,  confimiAtion  of  debt  incunred  in,  75. 

MviDg  of  diiability  o(  377. 
Infaht,  45. 

cannot  be  a  bankrupt,  128. 
■tock  o(,  188. 
executor,  309. 
legacy  to,  823. 
marriage  settlements  o(  849. 
custody  of,  366. 
iNFinioE  conrU  of  record,  93. 

judgments  of,  102. 
Injunction,  writ  of,  61. 
Injukt,  actions  by  executors  In  respect  of,  63. 

actions  against  executors  in  respect  of,  64,  65. 
Insoltxnct,  152, 155. 

declaration  of,  130. 
in  tbe  colonies,  131. 
Ih solvent  debtors,  court  for  relief  of,  now  abolished,  158. 
schedule  of,  155. 
dischaiige  of,  152,  155. 

warrant  of  attorney  formerly  executed  by,  156. 
Inspectorship,  deed  of,  117. 
Insueance,  161. 

oflife,  161, 162. 
fire,  163. 

relief  against  forfeiture  by  breach  of  covenant,  164. 
lessor  to  have  benefit  of  informal,  15. 
of  ships,  165. 

protection  of  purchasers  against  breach  of  covenant,  15. 
companies,  208. 
Tntbeest,  legal  rate  of,  91. 

on  bills  and  notes,  91,  110. 
00  judgment  debt,  101. 
on  bond,  105. 
on  debts,  109. 

appropriation  of  payments  towards,  116. 
rebate  of,  in  bankruptcy,  139. 
proof  of,  in  bankruptcy,  141. 
on  debts  proved  in  bankruptcy,  148. 
always  apportioned,  244. 
limitation  of  actions  for  arrears  of,  879,  380. 
Intbenational  copyright,  233. 
Intestacy,  327. 
Inventoe  of  patent,  220. 
Investment  of  settled  funds,  261,  262,  264,  265. 

form  of  trust  to  continue  or  vary  with  consent,  397. 
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Ihvestmemt,  consent  to  change,  266. 
Irelakd,  real  aecurities  io,  263. 
Irish  patent,  224. 
Issue,  appointment  to,  254. 


Joint  bequest,  no  lapse  by  decease  of  one  legatee,  830. 
bond,  all  must  sue,  293. 

rdease  by  one  obligee  bars  all,  ifr. 
form  of,  287. 
and  several  bond,  289. 
covenant,  283. 

form  of,  287. 
and  several  covenant,  289. 
and  several  debu  in  bankruptcy,  291. 
debtors,  287. 
liability,  ih. 
and  several  liability,  289. 

of  partners,  290. 
owners,  281. 

trustees  made,  282. 

shares  of,  under  a  will,  need  not  vest  at  the  same  time,  ib, 
limitation  to  them,  their  executors,  administrators  and 
assigns,  ib. 
Joint  stock  companies,  193. 

incorporated  by  charter  or  act,  ib* 

inconvenience  of  unincorporated,  196. 

registration  act,  198. 

banking,  197, 200. 

letters  patent,  197. 

registry  office,  199,  207. 

liability  of  shareholders  in,  197,  200,  203,  204. 

bankruptcy  of,  201. 

with  limited  liability,  202,  203. 

shares  in,  not  goods,  wares  or  merchandize,  211* 

powers  of  directors  of,  298. 

liability  of  provisional  committeemen  of  pro* 

jected,  299. 
provisional  registration,  199. 
complete  registration,  199,  206. 
incorporation,  199,  206. 
acts,  objects  of,  201. 
winding-up  acts,  201,  209. 
act,  1862..  203. 

memorandum  of  association,  204,  205. 
•  articles  of  association,  206. 
ahares  personal  estate,  207. 
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JoiKT  stock  companies,  register  of  members,  207. 

name  of  limited  company  to  be  painted  up,  207. 

judgment  debts,  215. 

name  may  be  cbanged,  206. 

certificates  of  shares  or  stock,  207* 

register  evidence,  •&. 

register  of  mortgages,  208. 

special  resolution,  ib, 

liquidators,  210. 

contribntories,  s^. 
Judge's  order,  95. 
Judgment,  effect  of,  on  goods,  48. 

debt,  a  debt  of  record,  94. 
debtor  summons,  181,  182, 160. 
on  warrant  of  attorney  or  cognovit,  97,  98. 
in  case  of  bankruptcy,  99, 147. 
carries  interest,  101. 

entitled  to  preference  in  administration,  t6. 
foreign,  ib. 

registry  of,  in  county  courts,  102. 
charge  of,  on  stock,  190. 
charge  of,  on  shares,  215. 
limitation  of  actions  for  money  secured  by,  878. 
Judicial  separation  of  husband  and  wife,  868. 


Kin,  next  of,  their  right  to  administration,  S^» 

how  traced,  341. 
Kindred,  degrees  of,  how  traced,  16. 

remarks  on  descent  to  distant,  845. 


Mbourers'  Dwellings  Act,  1855.. 215. 
Lands,  sale  of,  S6. 

investment  of  fettled  funds  in  purchase  of,  266. 
Lapse,  330. 
Legacies,  no  action  at  law  for  pecuniary,  6. 

payment  of,  322. 

duty  on,  ib. 

no  duty  on,  to  husband,  wife  or  royal  family,  322,  828. 

to  infants,  ib, 

duty  on  annuities,  ib, 

specific,  323,  324. 

ademption  of,  321. 

demonstrative,  ifr. 
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LEGACIES/  general,  824. 

in  lieu  of  dower,  825. 
satisfaction  of  debts  by,  tb, 
satisfaction  of  portions  by,  826. 
to  charities,  827. 
to  illegitimate  children,  828. 
lapse  of,  880. 
to  children,  881. 
limitation  of  suits  for,  878. 
Legatee,  rights  of  residuary,  829. 
Lessor  to  have  benefit  of  informal  insurance,  164. 
Letters  Patent.— See  Patent,  197,  216. 
Levari  facias,  writ  of,  50. 
Liability,  limitation  of,  by  letters-patent,  197. 
in  joint  stock  company,  208. 
joint,  287. 

joint  and  several,  289. 
of  partners  in  trade,  290 — 297. 
of  executor  carrying  on  trade,  294. 
of  executor  for  debts,  820. 
Licence,  letter  of,  117. 

to  use  patent,  224. 
Lien,  27. 

how  lost,  80,  42. 
of  solicitors,  29. 
of  vendor,  42. 

on  property  from  covenant  to  settle,  275,  276. 
Life  insurance,  161. 

no  estate  for,  in  personal  property  at  law,  240. 
bequest  of  term  for,  241. 
interests  in  equity  in  personalty,  242,  246. 
right  of  tenant  for,  as  to  bonus,  244. 
apportionment  of  income  of  tenant  for,  ib. 
LmiTATioNs,  Statute  of,  877. 

executors  or  administrators  not  bound  to  plead, 

381. 
operation  of,  barred  by  charge  of  real  estate, 

882. 
operation  of,  not  barred  by  charge  of  personal 
estate,  ib. 
Limited  Liability  Act,  202,  208. 
Liquidated  damages,  69. 
LiTHOQRAPH,  copyright  in,  233. 
Loan  societies,  213. 
London,  custom  of,  301,  342. 
Lords,  House  of,  a  superior  court  of  record,  98. 
Lost  article,  23. 
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LUNATICy  45. 

tranifer  of  stock  of,  188. 


Maintenance,  crime  of,  5. 

of  childreiii  proyisions  for,  259,  260. 
form  of  power  of,  in  a  Mttlement,  400. 
Maker  of  promissory  note,  82. 

Mala  fides  on  receipt  of  money  or  negociable  securities,  372. 
proMM/a,  86. 
in  te,  ib. 
Mandamus,  writ  of,  61. 
Manufactured  goods,  property  in,  38,  89. 

contract  to  furnish,  876. 
Manufactures,  patent  for  new,  218. 

copyright  in  designs  for  articles  of  manufacture,  286. 
Mafb,  copyright  in,  281. 

Marines,  wills  of,  and  administration  to,  304,  317,  339. 
Marital  rights,  fraud  on  husband's,  360. 
Market  overt,  sale  of  chattels  in,  378. 

sale  of  stolen  goods  in,  ib. 
Mabks,  trade,  287. 

Marriage,  a  valuable  consideration,  72,  272. 
restraints  on,  347. 
consent  to,  348. 
brocage,  ib. 

agreement  on,  must  be  in  writing,  76, 
settlement  on,  277,  849. 
dissolution  of,  867,  368. 
form  of  a  settlement  on,  395. 
Married  woman,  45. 

when  she  may  be  bankrupt,  128b 
executrix,  309. 
saving  of  disability  of,  377. 
See  Wife. 
Matrimonial  causes,  court  for,  867. 
Memorandum  in  writing,  what  is,  41,  79. 
Minor,  will  of,  now  invalid,  302. 

See  Children  and  Infant. 
Models,  copyright  in,  232. 
Money,  title  to,  872. 
Monofolies,  statute  of,  216. 
MoRTOAOE  of  goods,  37,  47. 
of  ships,  57* 

of  ships,  certificate  of,  58. 
limitation  of  action  for  money  secured  by,  378. 
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Mortis  causSi,  donation,  307. 

Mortmain,  statute  of,  826. 

Mother,  right  of,  under  Statute  of  Distributions,  840. 

Musical  compositions,  copyright  in,  228. 

N. 

Navy,  wills  and  administration  to  seamen  in  the,  804,  817,  889. 
Necessaries,  husband  bound  to  supply  his  wife  with,  860,  868. 
Neoociablb  securities,  title  to,  872. 

See  Bills  of  Exchange  and  Promissory  Notes. 
Nephews,  appointment  to,  254. 
Newspapers,  copyright  in,  285. 
Next  of  kin,  right  of,  to  administration,  885. 

their  interest  vests  from  the  decease  of  the  intestate,  ZS^6. 
how  traced,  341. 
Note  of  a  contract,  what  is,  40,  79. 
Notes,  promissory,  82,  114. 

not  preferred  in  administration,  107« 
carry  interest,  110. 
title  to,  872. 
Notice  of  dishonour  of  bill  or  note,  84. 

to  debtor  on  assigning  the  debt,  114. 
to  one  partner  notice  to  all,  297. 
to  trustees  on  assigning  stock,  384. 
Nuncupative  will,  802. 

who  may  now  make,  808. 


Objects  of  a  contract,  lawful  or  unlawful,  86. 

Offer,  acceptance  of,  79. 

Officer,  bankrupt,  160. 

Official  assignees,  188. 

OuDER  and  disposition,  goods  in,  of  bankrupt,  52. 

choses  in  action  in,  of  bankrupt,  384. 
Ownership,  personal  property  the  subject  of  absolute,  7,  9. 

P. 

Paintings,  copyright  in,  288. 

Palatine  courts,  superior  courts  of  record,  98. 

Paraphernalia,  852. 

Parliament,  the  supreme  court,  93. 

Parol  contracts,  70. 

Particular  lien,  27. 

Partners,  liability  of,  290—297. 

bankruptcy  of,  291,  296. 
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Partner!,  osteniible,  298. 
retiring,  ib. 
deceased,  294. 

by  participation  in  profits,  ib, 
liability  for  each  other's  acts,  296. 
act  to  amend  law  as  to,  295. 
notice  to  one  notice  to  all,  297. 
Part  owhbrs  of  ships,  64. 
Patent,  216,  281. 

stamps  on,  217. 
term  of,  ib, 

for  new  manufkcturet  only,  218. 
first  inventor  of,  220. 
specification  of,  219,  221. 
disclaimer,  222. 
register  of,  223. 

Testing  of,  in  more  than  twelve  persons,  ib, 
licence  to  use,  224. 
Scotch  and  Irish,  ib. 
assignment  of,  225. 
register  of  proprietors  of,  ib. 
tenants  in  common  of,  2S6. 
form  of  letters- patent,  889. 
Pawn,  26,  48. 
Payee,  82. 

Payment  of  debts,  116. 
of  interest,  117. 
of  debts  in  bankruptcy,  146. 
Penalty,  69. 

Penalties,  Umiution  of  actions  for,  880. 
Pendente  Hie,  administrator,  887. 
Periodical  works,  copyright  in,  228. 
Perpetuities,  249. 

in  exercise  of  powers,  256. 
Personal  property,  the  subject  of  absolute  ownership,  7 

annuity,  182. 
Petitioning  creditor  on  bankruptcy,  134. 

compounding  with,  136. 
Photographs,  copyright  in,  238. 
Pious  uses,  833. 
Plans,  copyright  in,  231. 
Pledge  of  goods,  26,  48. 

by  factor  or  agent,  375. 
Policy  of  insurance,  161. 
Portions,  appointment  of,  251. 

vesting  of,  charged  on  land,  258. 
satisfaction  of,  by  legacies,  326. 
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Possession,  choses  in,  4.~  See  Choses  in  Possession. 

goods  in,  of  bankrupt,  52. 
Possibility,  241. 

how  alienable,  ib. 
Power  of  attorney,  113. 

construed  strictly,  375. 

decease  of  person  giving,  ib. 

payment  by  trustee,  executor,  or  administrator,  in 

pursuance  of,  ib. 
form  of  a,  396. 
Powers,  22. 

of  appointment  amongst  children,  251,  253,  254. 
assignees  of  bankrupt  may  exercise,  250. 
frauds  on,  255. 

perpetuity  in  exercise  of,  256. 
to  appoint  new  trustees,  269. 
form  of  power  to  appoint  new  trustees,  405. 
given  to  married  women,  364. 
form  of,  of  appointment  amongst  children,  399. 
form  of,  given  to  a  wife,  400* 
Primogeniture,  remarks  on,  344. 
Prints,  copyright  in,  231. 
Probate,  Court  of,  312,  313,  316. 
of  wills,  312. 

acts  of  executor  before,  ib. 
in  which  court  to  be  taken  out,  313. 
in  principal  registry,  314. 
in  district  registry,  t6. 
evidence  required  on,  ib. 
in  common  form,  315. 
per  tetSet,  ib, 
county  courts,  ib, 
stamp  duties  on,  ib, 

when  exempt  from  stamp  duties,  316,  317. 
of  seamen's  will,  317* 
Profits  of  partnership,  participation  in,  294—296. 
Promise  implied,  71. 

insufficient  of  itself  to  form  a  contract,  73,  74. 
Promissory  Notes,  82,  114. 

not  preferred  in  administration,  107. 
carry  interest,  110. 
title  to,  372. 
Proof  of  debu  in  bankruptcy,  139. 
Property,  real  and  personal,  3,  7. 
in  British  ships,  54. 
in  goods,  22. 
requisite  to  a  grant,  33. 
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Protest,  83, 

PftovisiONAL  committee-maii,  liability  of,  299. 
FuBLfc  officer  of  banlcing  company,  197,  198. 
Publication,  immoral,  88. 

Purchase  of  land,  infestment  of  settled  funds  in,  266. 
Purchaser  from  executor  not  bound  to  see  to  the  application  of  his 
purchase-money,  319. 
protection  of,  in  bankraptcy,  144. 

R. 
Rasure  of  deeds,  85. 

Real  estate,  charge  of,  for  payment  of  debts,  882. 
Real  securities,  what  are,  262. 

in  Ireland,  263. 
Receipt  by  surviving  joint  owner,  when  good,  285. 
by  one  executor  a  good  discharge,  310. 
by  executor  on  sale  a  good  discharge,  319. 
by  husband  of  wife's  chose  in  action,  353,  354. 
clause  in  settlements,  268. 

form  of  a,  404. 
Recognizance,  102. 

limitation  of  actions  on,  378. 
Record,  debts  of,  93. 
courts  of,  ib. 

of  proceedings  in  bankruptcy,  151. 
Reference  to  arbitration,  167, 168. 
revocation  of,  170. 
by  assignees  in  bankruptcy,  300. 
Reoist ration  of  bill  of  sale,  48,  49. 
of  ships,  54. 
certificate  of,  55. 
of  transfers  of  ships,  56. 
of  deeds  of  arrangement,  120, 122. 
of  joint-stock  companies,  199. 
of  banking  companies,  203. 
of  copyrights,  229. 
of  sculptures,  233. 
in  court  of  probate,  314. 
Reimbursement  of  trustees,  274. 
Release  by  one  joint  obligee  bars  all,  281. 

of  one  joint  debtor  discharges  all,  287. 
of  one  joint  and  several  debtor,  289. 
by  husband  of  wife's  reversionary  chose  in  action,  359. 
of  money  charged  on  real  estate,  ib. 
Rent,  arrears  of,  103. 

payment  of,  in  bankruptcy,  147. 
limitation  of  actions  for,  379. 
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Remunciatiok  of  office  of  executor,  310. 
Replevin,  action  of,  S. 

limitation  of  action  of,  377. 
Reputed  ownership,  52. 

of  chose  in  action,  384. 
Residuary  legatee,  rights  of,  329. 
Residue,  former  right  of  executors  to,  331. 

right  of  next  of  kin  to,  332. 

form  of  assignment  of  a  share  in,  396. 
Respondentia,  166. 
Restraint  on  anticipation,  863. 

on  marriage,  847. 
Retainer  by  executor  of  his  own  debt,  812. 

by  administrator  of  his  own  debt,  836. 
Reversionary  chose  in  action  of  wife,  assignment  of,  358. 
Reviews,  copyright  in,  228. 
Revocation  of  the  trusts  of  a  settlement,  278. 

of  a  will,  805. 
Royal  family,  no  duty  on  legacies  to,  822. 
Rule  in  ShelUy't  cote,  247. 

S. 

Sale  of  goods,  87 — 44,  79. 

of  goods  in  market  overt,  373. 
of  goods  by  factor  or  agent,  375. 

of  lands,  direction  for,  converts  them  into  money  in  equity,  267. 
of  ships,  certificate  of,  58. 
Salvage,  28. 
Satisfaction  of  debts  by  legacres,  325. 

of  portions  by  legacies,  326. 
Savings  banks,  213. 
Scire  facias  to  revive  a  judgment,  96. 
Scotch  patent,  224. 
Sculptures,  copyright  in,  232.  « 

Seamen,  wills  of,  304. 

probate  of  wills  of,  817. 
administration  to  effects  of,  338. 
Securities  of  creditor,  how  affected  by  composition,  118. 
for  money  won  at  play,  90. 
proof  in  bankruptcy  by  creditors  holding,  142. 
government,  what  are,  262. 
real,  what  are,  ih, 
real,  in  Ireland,  263. 
stolen,  874. 
Separate  use,  trust  for  woman's  separate,  861. 
form  of  a  trust  for,  898. 
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Sbpakation  of  husband  and  wife,  364. 
SBQUEBTaATioN  of  profiu  of  bankrupt,  160. 
Skttlememt  of  penonal  property,  240. 
wife*!  equity  for  a,  355. 
covenant  for,  of  wife's  future  property,  275. 
covenant  for,  of  husband's  property,  276. 
▼oluntaryi  void  as  against  creditors,  277. 
▼oluntary,  binding  on  settlor,  278. 
for  settlor's  own  benefit  revocable,  ib, 
▼oluntary,  of  personal  estate,  not  void  against  subsequent 

purchasers,  279. 
stamps  on,  16. 
on  marriage,  277. 
by  infants,  849. 

form  of  a  marriage  settlement  of  residuary  personal  estate 
and  stock  in  the  funds,  387. 
Shares  in  Joinustock  companies,  198,  207. 

sale  of,  211. 
transfer  of,  886. 
title  to,  ib, 
Sbbllet'b  case,  rule  in,  247. 
Ships,  6Z. 

register,  no  trusts  entered  on,  54. 
transfer  of  property  in,  56. 

equities  may  be  enforced  against  owner  and  mortgagees,  55. 
mortgage  of,  57. 
no  stamp  duty  on  transfer  o(  59. 
certificate  of  registry,  55. 
certificate  of  mortgage  of,  58. 
insurance  of,  165. 
Shops  in  the  city  of  London  are  market  overt,  878. 
Signature  to  contracts,  78,  79. 
Simple  contract  debts,  107. 

limitation  of  actions  for,  880. 
Sisters,  right  of,  under  Sututeof  Distributions,  840. 
Soldiers,  wills  of,  808, 804. 

probate  of  wills  of,  817. 
administration  to  effects  of,  889. 
Solicitor,  lien  of,  29. 

not  liable  as  such  to  bankrupt  laws,  128. 
cannot  charge  for  professional  trouble  as  trustee,  272. 
Specialty  debts,  108. 

limitation  of  actions  for,  378,  879. 
Specipic  legacy,  823. 
Spbcipication  of  patent,  219,  221. 
Stamp  duty,  none  on  agreement  for  sale  of  goods,  41. 
none  on  transfer  of  ships,  59. 
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Stamp  duty  on  agreemento,  76. 

on  bills  and  notes,  85. 

on  warrants  of  attorney,  96. 

on  bonds,  106. 

on  covenants,  ib. 

on  contract  notes,  1S8. 

on  policies  of  life  insurance,  168. 

on  fire  insurance,  165. 

on  sea  insurance,  ib. 

on  awards,  181. 

on  letters- patent,  217. 

on  settlements,  279. 

on  probates,  316. 

on  legacies,  822. 

on  letters  of  administration,  888. 

on  shares  of  intestate's  estates,  348. 
Statute  of  Frauds.— See  statute  29  Car.  II.  c  3. 
Statutes  cited. 

18  Edw.  I.  c.  18,  (elegit,)  49. 
13  Edw.  I.  c.  19,  (intestates,)  834. 
18  Edw.  I.  c.  45,  {teire  facias,)  96. 
4  Edw.  Til.  c  7,  (action  by  executors,)  62. 
15  Edw.  III.  c.  5,  (executors,)  ib, 
81  Edw.  III.  c.  11,  (administrator,)  834. 
21  Hen.  VIIL  c  5,  (next  of  kin,)  835. 
27  Hen.  VI 1 1,  c.  10,  (Statute  of  Uses,)  11,  78,  248. 
32  Hen.  VIII.  c.  87,  (arrears  of  rent,)  354. 
87  Hen.  VIII.  c.  9,  (interest,)  5,  110. 
2  &  3  Phil.  &  Mary,  c.  7,  (stolen  horses,)  874. 
13  EHz.  c.  5,  (gifts  for  defrauding  creditors,)  46,  51,  277. 
13  Eliz.  c.  7,  (bankrupts,)  130,  186. 
13  Eliz.  c.  20,  (charges  on  benefices,)  89. 
27  Eliz.  c.  4,  (voluntary  settlements,)  279, 
31  Eliz.  c  12,  (stolen  horses,)  375. 
21  Jac.  I.  c.  3,  (patenu,)  216,  217. 

21  Jac.  I.  c.  16,  (Statute  of  Limitations,)  74,  80,  377,  880. 

22  &  28  Car.  II.  c.  10,  (distribution,)  386,  389,  840. 
29  Car.  II.  c.  8,  (Statute  of  Frauds,)  ss.  1,  2.. 84. 

s.  4,  (contract  in  writing,)  42,  75,  277,  821 
8.  5,  (will  of  real  estate,)  308. 
s.  16,  (writ  of  fieri  facias,)  50. 
s.  17,  (sale  of  goods,)  88,  40,  188,  211. 
ss.  19 — 21,  (nuncupative  testament,)  302. 
B.  22,  (revocation  of  will  of  personal  estate,)  308. 
B.  23,  (soldiers  and  mariners,)  804. 
B.  25,  (husband,)  840,  351. 
1  Jac  II.  c.  17,  (distribution,)  839. 
W.P.P.  P  P 
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Statutes  cited. 

2  Will.  &  Mary,  Bess.  1,  c.  5,  s.  2,  (distress  for  rent,)  82. 
4  &  5  Will.  &  Mary,  c.  2,  (custom  of  York,)  301. 

7  &  8  Will.  III.  c.  38,  (custom  of  Wales,)  ii. 

8  &  9  Will,  f  II.  c.  II,  (judgments,)  106. 

9  &  10  Will.  III.  c.  15,  (arbitration,)  169,  177. 

2  &  8  Anne,  c.  5,  (custom  of  York,)  301. 

3  &  4  Anne,  c.  9,  (promissory  notes,)  6,  114. 

4  Anne,  c.  16,  (nuncupative  testaments,)  302,  303. 
4  &  5  Anne,  c.  16,  (bond  debts,)  103. 

7  Anne,  c.  25,  (promissory  notes,)  5,  114. 

8  Anne,  c.  19,  (copyrigbt,)  226. 

9  Anne,  c.  14,  (money  won  at  play,)  90. 
12  Anne,  sUt.  2,  c.  16,  (usury,)  91. 

I  Geo.  I.  Stat  2,  c  19,  (stock,)  185,  186,  192. 

II  Geo.  I.  c.  18,  (custom  of  London,)  301. 

7  Geo.  II.  c.  8,  (stockjobbing,)  90, 187. 

8  Geo.  II.  c.  13,  (copyright  in  prints,  &c.)  231. 

9  Geo.  II.  c.  86,  (mortmain,)  326. 

19  Geo.  II.  c.  37,  (ship  insurance,)  162, 165. 

7  Geo.  in.  c.  38,  (copyrigbt  in  printo,)  231. 

14  Geo.  III.  c.  48,  (life  insurance,)  162. 

14  Geo.  III.  c.  78,  (Metropolitan  Building  Act,)  164w 

17  Geo.  III.  c.  SO,  (bills  of  exchange,)  82. 

17  Geo.  III.  c.  57,  (copyright  in  prints,  &e^)  231. 

36  Geo.  III.  c.  52,  (legacy  duty,)  308,  322.  328. 

88  Geo.  III.  c.  71,  (copyright  in  sculptures,  &c.,)  233. 

38  Geo.  III.  c.  87,  (infant  and  absent  executor,)  309,  337. 

39  fir  40  Geo.  III.  c.  98,  (accumulations,)  249. 
41  Geo.  III.  c.  107,  (copyright,)  227. 

46  Geo.  III.  c.  135,  (bankruptcy,)  144. 
48  Geo.  III.  c.  88,  (bills  of  exchange,)  82. 

48  Geo.  III.  c.  123,  (discharge  of  small  debtors,)  158. 

49  Geo.  III.  c.  121,  (bankruptcy,)  144. 

54  Geo.  III.  c.  66t  (copyright  in  sculptures,  &c.,)  233. 

54  Geo.  III.  c.  156,  (xsopyright,)  227. 

56  Geo.  III.  c.  184,  (stamps,)  46,  816,  317,  322,  338,  343. 

56  Geo.  in.  c.  60,  (unclaimed  dividends,)  383. 

66  Geo.  HI.  c.  137,  (bankruptcy,)  144. 

3  Geo.  IV.  c.  89,  (warrants  of  attorney  and  cognovits,)  95,  98. 

4  Geo.  IV.  c.  83,  (factors  and  agents,)  375. 

6  Geo.  IV.  c.  16,  (bankruptcy,)  48,  52,  75,  99,  120,  127,  186,  143, 
144,  149,  250,  277,  287,  292. 

6  Geo.  IV.  c.  94,  (factors  and  agents,)  375. 

7  Geo.  IV.  c.  6,  (bills  and  notes,)  82. 

7  Geo.  IV.  c.  46,  (banking  companies,)  197. 
7  Geo.  IV.  c.  57,  (insolvency),  152. 
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Statutes  cited. 

7  &  8  Geo.  IV.  c  29,  (stolen  goods,)  874, 

9  Gea  IV.  c.  14,  (written  contracts,)  88,  76, 79, 80, 81, 116, 288, 880. 
9  Geo.  IV.  c.  82,  (felony,)  46. 

9  Geo.  IV.  c  92,  (savings  banks,)  817. 

10  Geo.  IV.  c.  56,  (friendly  societies,)  212. 

11  Geo.  IV.  &  1  Will  IV.  c.  20,  (seamen's  wills,)  804,  818. 

c.  88,  (insolvency,)  152. 
c.  40,  (executors  trustees  of  residue,)  831 . 
c.  46,  (illusory  appointments,)  252. 
>    c.  65,  (infants,  idiots  and  lunatics,)  188. 
1  Will.  IV.  c  7,  (judgments,)  100. 

1  &  2  WiU.  IV.  c.  82,  (game  act,)  20,  21. 
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8.  187,  (power  to  sell  debts,  goodwill,  &c,)  146. 
8.  144,  (proof  of  debts,)  189. 
8.  146,  (proof  of  debts,)  15. 
a.  140,  (costs,)  141. 
8. 1 50,  (apportionment  of  rent, )  ib, 
8.  151,  (debts  payable  by  instalments,)  142. 
s.  152,  (dividends  of  joint  and  separate  estates,) 

298. 
8. 158,  (damages,)  142. 

8. 154,  (policies  of  insurance,)  ib, 

8. 1 55,  (proof  of  debt, )  ib, 
8. 157,  (certificates,)  150. 

8.  159,  (after-acquired  property,)  151. 

8. 161,  (order  of  discharge,)  150. 

8.  168,  (discbarge,)  287. 

8.  164,  (barred  debt,)  74. 

8.  174,  (allowance  to  bankrupt,)  147. 

B.  177,  (joint  esutes,)  293. 

8. 185,  (power  to  wind  up  by  deed,)  149. 

8.  186,  (power  to  wind  up  by  deed,)  15. 

8. 187,  (registration  of  deed,)  f5. 

8.  192,  (trust  deeds  for  creditors,)  121,  122. 


444  INDEX, 

Statutes  cited. 

24  ft  25  Vict  c  IM,  t.  193,  (regittntion,)  122. 

t.  194,  (registradoii,)  118. 

B.  195,  (BUmps,)  122. 

1. 196,  (registration,)  119. 

t.  197,  (jurisdiction  after  registration,)  122. 

t.  198,  (protection,)  123. 

8.  200,  (assent  of  creditors,)  124. 

a.  203,  (eTidence,)  151. 

8.  204,  (signature  of  commissioner  or  registrar,) 

ib, 
8.  232,  (acts  construed  together,)  52. 

25  ft  26  Vict,  c  63,  (Merchant  Shipping  Act  Amendment  Acta, 

1862,)  29,  53. 

8.  3,  (equities  against  owners  and  mortgagees 
of  ships,)  55. 

s.  45,  (certificate  of  registry,)  i5. 

as.  47,  48,  53,  (loss  of  certificate, )  15. 

s.  50,  (certificate  of  registry,)  56. 

B.  55,  (transfer  of  registered  ships,)  ib, 

as.  66—78,  (lien  for  freight,)  29,  60. 
c.  68,  (copyright  works  of  art,)  233. 
c.  81,  (divorce,)  369. 

c.  86,  as.  12^14,  (lunatics  or  idiots,)  193. 
c  87,  (industrial  and  provident  societies,)  213. 
c.  88,  (fraudulent  marking  of  merchandise,)  287,  238, 

377. 
c.  89,  (Companies  Act,  1862,)  193, 199. 200, 202, 203. 

B.  4,  (partners,)  203. 

a.  6f  (memorandum  of  association,)  15. 

a.  7,  (liability  may  be  limited,)  204. 

B.  8,  (shares,)  ib. 

a.  9,  (guarantee,)  205. 

a.  1 0,  ( memorandum  of  unlimited  company,)  15. 

B.  1 1,  (effect  of  memorandum,)  ib, 

a.  12,  (powers  to  alter  memorandum,)  ib, 

8.  13,  (change  of  name,)  206. 

as.  14,  15,  (articles  of  association,)  ib. 

8.  16,  (stamp  on  articles,)  15. 

8.  17,  (registration  of  articles,)  ib. 

8. 18,  (certificate  of  incorporation,)  ib, 

8.  21,  (licence  to  hold  land,)  207. 

8.  22,  (shares  personal  estate,)  ib, 

8.  25,  (register,)  ib. 

s.  26,  (annual  list  of  members,)  ib. 

8.  30,  (register  of  membera,)  ib. 

s,  31,  (certificate  of  shares,)  ih. 
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25  &  26  Vict  c.  89,  s.  37,  (register,  evidence,)  207. 

8.  38,  (liability  of  contribiitories,)  210. 

8.  39,  (registered  office,)  207. 

8.  41^  (name  of  limited  company,)  208. 

B.  43,  (mortgages  and  charges,)  ib, 

s.  44,  (annual  statement,)  ib. 

8.  47,  (bills  and  notes,)  299. 

s.  50,  (special  resolution,  208. 

8.  51,  (special  resolution,)  209. 

s.  53,  (registry  of  special  resolution,)  ib.- 

8.  54,  (copies  of  ditto,)  ib, 

8.  74,  (contributories,)  210. 

88.  79—128,  (winding  up  by  the  court,)  209, 

210. 
88.  92—97, 183—144,  (official  liquidators,)  ib, 
88.  128—146,  (voluntary  winding  up,)  209. 
ss.  147 — 152,  (supervision  of  court,)  ib, 
8.  182,  (banking  companies,)  203. 

26  Vict.  c.  14,  (post-office  savings  banks,)  213. 

c  28,  (stock  certificates,)  187. 

26  &  27  Vict.c.  41,  (lien  of  innkeepers,)  28. 

c.  56,  (loan  societies,)  213. 

c.  57,  (regimental  debts  act,)  317. 

c.  92,  (Clauses  Consolidation  Act,  railways,)  194. 

c  93,  (ditto  waterworks,)  ib. 

c.  105,  (bills  and  notes,)  82. 

c.  118,  (Companies  Clauses  Consolidation  Act,)  194. 

27  Vict,  c  18,  (stamps,)  279,  280. 

c.  19,  (companies'  seals,)  211. 

27  &  28  Vict  c.  82  (banks,)  197. 

c.  S6f  (army  prize,)  317. 

c.  44,  (property  of  wife  deserted,)  367. 

c.  56,  (stamps,)  35,  162,  165,  316. 

c.  67,  (game,  trespass,)  20. 

c  95,  (death  by  injury,)  63,  64. 

€.112,  (register  of  writs  of  execution,)  97,  147,  288. 

c.  114,  (improvement  of  land,)  263. 

c.  120,  (railways,)  194. 

c.  121,  (railways,)  ib. 

28  Vict.  c.  30,  (stamps  on  fire  insurance.)  165. 

c.  40,  (trustees.  County  Palatine  of  Lancaster,)  270. 
28  &  29  Vict.  c.  72,  (seamen's  wills,)  304. 

c.  78,  (Mortgage  Debenture  Act,)  211. 
c.  86,  (partnership,)  295,  296. 
c.  96,  (stamps,)  59,  163,  165, 181. 
c.  99,  (county  courts,)  6. 
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29  Vict,  c  14,  (nnall  debts,)  94. 

c.  32,  (alimony,)  368. 
29  &  SO  Vict.  c.  96,  (registration  of  bills  of  sale,)  49. 
Statutes  merchant  and  staple,  102. 
Stock  in  trade,  assignment  of,  83. 
in  the  funds,  183 — 192. 

is  personal  esUte,  185« 
jobbing,  90,  187. 
transfer  of,  186. 
contract  for  sale  of,  188. 
distringas  on,  189. 
charge  of  jadgroent  on,  190. 
transmission  of,  by  will,  191. 
unclaimed  dividends  on,  382. 
notice  to  trustee  on  assignment  of,  384. 
Stolen  goods,  373. 
Stop  order,  385. 
Stoppage  in  transitu,  43. 
Submission  to  arbitration,  167, 170. 

by  assignees  in  bankruptcy,  300. 
Succession  Duty  Act,  1863.. 280,  282,  323. 
Superior  courts  of  record,  93. 
Sureties,  110,  111. 

discharge  of,  112. 
proof  of  debts  paid  by,  140. 
SuRTiTORSHiP  amongst  joint  owners,  281. 

none  in  equity  of  joint  securities,  286. 
none  amongst  owners  in  common,  287. 
amongst  joint  debtors,  288. 
as  to  joint  and  several  debtors,  290. 
of  office  of  executor,  310. 


T. 

Tail,  estate,  none  in  personal  property,  246. 
Tenant  without  impeachment  for  waste,  18. 

for  years  or  for  life,  t6. 

joint,  330. 

in  common,  ib. 
Tbnterden,  Lord,  his  act. — See  statute  9  Geo.  IV.  c.  14. 
Testamentary  alienation,  growth  of  right  of,  301. 

See  Will. 
Timber,  16, 18. 

trees,  what  are,  ib. 
Title,  372. 

to  money  and  negociable  securities,  Ifr. 
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Title  to  chattels  personal,  S7S. 
to  stolen  goods,  ib. 
to  horses  stolen,  374!w 
under  foctors  and  agents,  375. 
warranty  of,  376. 

under  statutes  of  limitation,  377—381. 
to  unclaimed  dividends,  383. 
to  choses  in  action  by  notice,  S84r-^86. 
through  deeds,  wills,  &c.,  386. 
abstract  of,  ib, 
covenants  for,  16. 

to  shares,  387.  • 

comparison  of,  to  real  and  personal  estate,  ib, 
to  goods  bond  fide  acquired,  80,  373. 
deeds,  9,  11. 

solicitor's  lien  on,  29. 
Tombstone,  13. 

Trade,  contracu  in  restraint  of,  88. 
marks,  237 1  238. 
bankruptcy  of  partners  in,  291. 
liability  of  executor  carrying  on,  294. 
customs  of,  376. 
Trader,  who  is,  within  the  bankrupt  laws,  127. 
Transfer  of  stock,  186. 
Trespass  in  pursuit  of  game,  20,  21. 

on  the  case,  23. 
Trover  and  conversion,  23,  44,  47. 

recovery  in,  44. 
Trust,  though  voluntary,  enforced  in  equity,  35. 
settlements  by  means  of,  243. 
funds,  act  for  better  securing,  274. 
for  payment  of  creditors,  when  revocable,  278. 
for  wife's  separate  use,  361. 
form  of,  of  stock,  396. 
none  entered  on  ship's  register,  54. 
Trustee  Act,  1850.. 271. 

Trustees,  former  liability  of,  not  investing  in  consols,  185. 
transfer  of  stock  when  they  refuse,  186. 
infent,  188. 

power  to  appoint  new,  269,  270. 
costs  of,  272. 
responsibilities  of,  ib. 
indemnity  and  reimbursement  of,  274. 
act  for  relief  of,  ib, 
punishment  for  fraudulent,  275. 
power  to  apply  for  opinion  of  judge,  ib. 
of  personal  estate  made  joint  owners,  282. 
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Trustees,  notice  to,  on  assignment  of  chose  in  action,  S84. 

inqairy  of,  as  to  prior  assignments  of  choses  in  action,  16. 
form  of  usual  clauses  in  settlement  as  to,  405. 

U, 
Umpieb,  178, 179. 
Unceetipicated  bankrupt,  150. 
Unclaimed  dividends,  383. 
Unlawful  oontractt,  71,  86. 
Use,  convejance  by  way  of,  II. 
UsuEious  contracts,  91. 

V. 

Vbndoe's  lien,  42. 
Vested  interests,  243. 

the  courts  lean  to,  257. 
giving,  to  children  by  settlement,  258. 
VoLUNTAET  trust  enforced,  35. 
bonds,  107. 

preference  in  bankruptcy,  147,  15^ 
settlement,  void  as  against  creditors,  277. 
binding  on  settlor,  278. 

of  personal  estate  not  void  as  against  subse^ 
quent  purchasers,  279. 

W. 

Waoers  void,  90. 

Wages  to  servants  of  bankrupt,  148. 
Wales,  cuittom  of,  301,  342. 
Warrant  of  attorney,  95. 

to  secure  annuity,  90. 
execution  and  attestation  of,  97. 
to  be  filed  within  twenty-one  days,  98. 
in  case  of  bankruptcy,  ib. 
Warranty  on  sale  of  goods,  376. 
Waste,  tenant  without  impeachment  of,  18. 

being  impleaded  of,  ib. 
Widow,  usually  preferred  in  grant  of  administration,  335. 
her  share  under  the  Statute  of  Distribution,  340. 
when  deprived  of  her  distributive  share  by  settlement,  3(9. 
Widowhood,  gift  to  a  woman  during,  347. 
Wipe,  executrix,  309. 

covenant  to  settle  her  future  property,  275. 
no  duty  on  legacy  to,  322. 
a  feme  covert,  850. 
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Wife,  her  chattels  personal  belong  to  her  husband,  851. 

her  paraphernalia,  352. 

her  legal  choses  in  action,  358. 

her  equitable  choses  in  action,  354. 

her  equity  to  a  settlement,  855. 

disposition  of  her  reversionary  interests,  357,  358. 

her  husband's  liability  to  her  debts,  860,  865. 

her  will  of  her  personal  estate,  361. 

trusts  for  her  separate  use,  361,  362. 

restraint  on  her  anticipation,  363. 

powers  may  be  exercised  by,  251. 

separation  of,  864. 

protection  when  deserted  by  her  husband,  SHT. 

her  alimony,  368. 

a  feme  sole,  ib. 

See  Married  Woman. 
Will,  301. 

attestation  of,  308. 

revocation  of,  805. 

domicile,  305,  306. 

executor  of,  308. 

probate  of,  812—- 317. 

ecclesiastical  jurisdiction  over,  812. 

registration  of,  in  Court  of  Probate,  314. 

of  wife  by  husband's  authority,  361. 
Winding-up  Acts,  201,  202. 
Witnesses,  examination  of,  by  arbitrators,  171. 

to  a  will,  303. 
Writ  of  mandamus,  61. 

of  injunction,  ib, 

of  fieri /aciai,4!9» 

of  levari  facitu,  6 1 . 

of  elegit,  ib, 

of  capias  ad  eatirfadendum,  102. 
Writing,  what  contracts  to  be  in,  39,  75. 


y. 

Year,  agreement  not  to  be  performed  withii^a,  77,  78. 

of  executor,  320. 

of  administrator,  ZZ%, 
York,  custom  of  province  of,  801,  842. 
Younger  children,  254. 
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